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Delaware Court of Chancery Again Declines to 
Enforce or Blue-Pencil Restrictive Covenants 

In Sunder Energy, LLC v. Jackson, the Delaware Court of Chancery issued another 
ruling in a recent series of decisions declining to enforce or “blue-pencil” (i.e., 
modify) restrictive covenants. Applying Delaware law, the court held that 
restrictive covenants in the company’s limited liability company agreement 
(“LLCA”), which included a non-compete and a restriction on soliciting employees, 
were unenforceable due to their overbreadth as to duration, geography and scope 
of restricted activity. In addition, the court found that the company’s managing 
members breached their fiduciary duties by failing to disclose adequately the 
contents of the LLCA, including the covenants, to the minority members. The 
opinion serves as a helpful reminder of important drafting and disclosure 
considerations for private equity sponsors and others seeking to enter into and 
enforce restrictive covenants purporting to be governed by Delaware law, 
particularly in limited liability company agreements.  

Background 
Sunder Energy, LLC (“Sunder”) is a seller of residential solar power systems and 
had an exclusive dealer agreement with installer Freedom Forever LLC 
(“Freedom”). Prior to September 2023, Tyler Jackson was Sunder’s head of sales, 
and had received incentive units in Sunder, which bound him to certain restrictive 
covenants (the “Covenants”) in the LLCA, including restrictions on (i) competing 
with Sunder (the “Non-Compete”), (ii) soliciting Sunder’s employees and 
independent contractors (“Personnel Non-Solicit”), (iii) soliciting, selling to, 
accepting business from or engaging in any business relationship with any of 
Sunder’s customers (“Customer Restriction”) and (iv) inducing, influencing, 
causing, advising or encouraging any stakeholder in Sunder to terminate its 

relationship with Sunder (the “Stakeholder Restriction”). Each of the Covenants applied not only to Jackson as the holder of the 
incentive units, but also his “Affiliates,” defined in the LLCA to include his spouse, parents, siblings and descendants. The 
Covenants applied while Jackson owned the incentive units and for two years afterward. In effect, that duration could be 
perpetual, as Jackson could not transfer the incentive units unless Sunder exercised its option to repurchase them (potentially for 
zero dollars) if Jackson was terminated or left Sunder other than for good reason. 

During 2022 and 2023, Sunder’s relationship with Freedom deteriorated, and Freedom’s principals encouraged Jackson and other 
managers to join Solar Pros, LLC (“Solar Pros”), another Freedom dealer that was majority-owned by one of Freedom’s principals, 
which Jackson ultimately did, soliciting other sales representatives of Sunder to join him. Sunder sought a preliminary injunction 
from the Court of Chancery enjoining Jackson, and any other person acting in concert with him, from taking action in breach of 
the Covenants. 

Court’s Reasoning 
The Court of Chancery denied Sunder’s request for a preliminary injunction, holding that Sunder did not have a reasonable 
likelihood of success on its claim for breach of the Covenants, a necessary element for the injunction to issue. In its analysis, the 
court made the following key holdings: 
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 The Covenants were not valid contractual obligations because the managers of Sunder breached their fiduciary duty of 
disclosure in encouraging Jackson to execute a joinder to the LLCA without adequately notifying him of the Covenants it 
contained. When Sunder was first formed, the founding members did not execute a limited liability company agreement, and 
therefore, the founders who served as managers of the company (and who together owned a majority of Sunder) owed 
fiduciary duties to the other members by default under Delaware law. Shortly thereafter, the managers solicited approval of 
the LLCA, which was “an astoundingly one-sided document,” stacked in the managing members’ favor and departed heavily 
from the default rules under Delaware law. Importantly for purposes of the decision, the LLCA created two classes of units 
(common for the managing members and incentive units for the other members, including Jackson) and imposed the 
Covenants upon holders of incentive units. 

The court found numerous inadequacies in the managing members’ disclosure of the LLCA and its restrictive covenants to 
minority members. One of the managing members sent the LLCA to the other members for their signature on New Year’s 
Eve, without describing any of the LLCA’s features to the members, and instead noting that “the attorney’s” [sic] (without 
identifying those attorneys as representing Sunder, and not the minority members) highly recommended that minority 
members execute a one-page joinder to the LLCA that evening. Although the managing member did indicate that the 
members should ask questions and not sign anything they did not feel comfortable with, he did not warn the members of 
the significant changes effected by the LLCA or that he, as a managing member, was operating in an adversarial, arm’s-length 
bargaining mode. In addition, two years later when the LLCA was further amended by expanding the geographic scope of the 
Covenants, the managing members did not even circulate a copy of the amended agreement, only describing—
inaccurately—that the amendment did not make any material changes to the LLCA. 

 Even assuming that the LLCA was a valid agreement, the Covenants were unenforceable because they were overly broad. At 
issue were the Non-Compete and the Personnel Non-Solicit.  

− The Non-Compete was overbroad and therefore unreasonable given (i) the breadth of the restricted activity (it covered 
the entire door-to-door sales industry without regard to whether Sunder marketed similar products), (ii) who it applied 
to (i.e., not only Jackson, but also his broadly defined “Affiliates”), (iii) the wide-reaching territory that it covered 
(including any state in which, at any given time, Sunder “reasonably anticipates conducting its business,” which Sunder 
represented as encompassing 46 states) and (iv) the fact that Sunder had the ability to extend the duration indefinitely. 
According to the court, the Non-Compete’s interaction with the Customer Restriction made it even more egregious, as 
the latter Covenant, when read literally, barred Jackson from participating in any business that sells anything (and not 
just competing products) to any homeowner in states where Sunder did any business before Jackson’s departure. 
Moreover, although Sunder had a legitimate interest in protecting its investment in Jackson, the Non-Compete was not 
tailored to protect that interest, and therefore, was overly broad. 

− The Personnel Non-Solicit was similarly overbroad and therefore unreasonable, as it was identical to the Non-Compete 
with respect to who it covered and when it applied. While the Personnel Non-Solicit did not expressly apply to the same 
territory as the Non-Compete, the activity it covered was broad, extending to solicitation of any employee or 
independent contractor of Sunder, past or present, employed for any amount of time and regardless of why the 
employee or independent contractor left. 

− Noting Delaware’s policy in this regard, the court declined to blue-pencil the Non-Compete or the Personnel Non-Solicit. 
Blue-penciling in such circumstances, the court noted, leads to a “system of sprawling restrictive covenants,” as it 
“creates a no-lose situation for employers, because the business can draft the covenant as broadly as possible, confident 
that the scope of the restriction will chill some individuals from departing.” Even in the event someone challenges 
provisions as broad as the Covenants, the only downside to the company would be that the court would blue-pencil its 
scope to an acceptable level. Delaware law thus generally reserves blue-penciling for restrictions that may be facially 
enforceable in circumstances where minor edits would pare the restrictions down to what is reasonable on the facts of 
the specific case presented. 

 Delaware law applied given the parties’ choice-of-law provision, despite other jurisdictions potentially having a more 
significant interest.  Sunder was organized under Delaware law,  and the LLCA containing the Covenants was by its terms also 
governed by Delaware law. Under Delaware conflicts-of-laws principles, Delaware courts will not enforce choice-of-law 
provisions where doing so would circumvent the public policy of another state that has a greater interest in the subject 
matter. Here, states with a potentially greater interest included Utah (where Sunder is headquartered) and Texas (where 
Jackson lives and works). Utah law would render each of the Covenants void due to a statutory one-year limit on post-
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employment restrictive covenants; therefore, because the Covenants were also void under Delaware law (albeit for different 
reasons), the court ruled that application of Delaware law would not circumvent Utah’s public policy. The court held that 
Texas law on non-competes generally parallels Delaware law, imposing a reasonableness test on the scope of restrictive 
covenants, and further requiring that they not impose a greater restraint than is necessary to protect the company’s good-
will or other business interest. Unlike Delaware, however, Texas requires, by statute, blue-penciling to enforce restrictive 
covenants to a reasonable degree. While Sunder would have fared better under Texas law, it nonetheless asked the court to 
apply Delaware law, and the court did so. 

Key Takeaways 
Sunder provides numerous helpful reminders and drafting considerations for private equity sponsors and others seeking to enter 
into and enforce restrictive covenants purporting to be governed by Delaware law. 

 Delaware courts continue to decline to enforce or blue-pencil non-compete agreements deemed to be facially overbroad, 
regardless of the context in which they arise. As we have previously discussed here and here, Delaware courts have recently 
addressed non-compete provisions in key contexts, including the sale-of-business, forfeiture-for-competition, partnerships 
and employment, and in each case have declined to enforce the provisions due to their overbreadth. As such, parties should 
ensure that non-competes are tailored reasonably in duration, geography and scope of the restricted activity. At least in 
Delaware, parties should not rely upon the courts to blue-pencil facially overbroad restrictive covenants, and instead make 
an effort in the first instance to ensure that such provisions are tailored to be only so broad as to protect the parties’ 
legitimate interests. 

 Delaware courts will not automatically follow a Delaware choice-of-law provision agreed upon by the parties. Instead, the 
courts may decline to apply Delaware law if it would circumvent the public policy of another state with a greater interest in 
the subject matter. Although the court in Sunder did ultimately apply Delaware law consistent with the LLCA’s choice-of-law 
provision, it did so only after recognizing the interests and public policies of other jurisdictions.1  

 Companies should ensure that proper disclosure is provided to anyone who will be bound by restrictive covenants. In Sunder, 
the court held that the Covenants were unenforceable because the managing members, who owed fiduciary duties to 
Jackson as a member of the company, failed to disclose adequately the contents of the LLCA, including the Covenants, to 
Jackson. Therefore, companies should ensure that those it seeks to be bound by restrictive covenants are fully aware of the 
existence, terms and scope of the covenants and have had an opportunity to review the relevant provisions. 

 If the parties desire restrictive covenants to be enforced through a sit-out injunction in addition to economic consequences, 
they should consider including such covenants in an employment agreement (or a sale-of-business agreement, if applicable), 
in addition to organizational documents. As evidenced in Sunder, it is often the case that restrictive covenants in 
organizational documents are unlikely to be enforced via a sit-out injunction (i.e., a requirement that the party subject to the 
restrictions refrain from competitive employment or activity for a certain period) when one member leaves (as opposed to a 
company dissolution), and the more typical remedy in this case is the triggering of economic consequences provided for in 
the agreement (e.g., repurchase, cancellation, forfeiture or clawback of units). Sit-outs are more likely to be enforced in the 
context of employment agreements or sale-of-business agreements. 

 While the court did not hold that restrictive covenants in the organizational documents of a Delaware entity are, on their 
own, improper, it stated that it disfavored parties including restrictive covenants in organizational documents as a means of 
circumventing the law of other states or using the Court of Chancery as venue for litigating these covenants when other 
states have a greater interest. The Court of Chancery’s core role is to resolve internal governance disputes and Vice 
Chancellor Laster expressed concern that adjudicating restrictive covenants, which falls outside the realm of governance 
disputes, would tax the resources of the Court of Chancery. Vice Chancellor Laster acknowledged, however, that a solution to 
this problem may require involvement of policymakers beyond the courts. 

* * * 
  

 
1  Relatedly, the court highlighted the problematic nature of the increasing number of post-employment disputes being brought in the Court of 

Chancery. The Delaware Court of Chancery’s core role is to resolve internal governance disputes for Delaware entities, and in Sunder, the court 
expressed concern that adjudicating restrictive covenants for businesses operating outside of Delaware, which falls outside the realm of 
governance disputes, would tax the resources of the Court of Chancery. The court acknowledged, however, that a solution to this problem may 
require involvement of policymakers beyond the courts.   

https://www.paulweiss.com/media/3983237/delaware_ma_quarterly_spring_2023.pdf
https://www.paulweiss.com/media/3983811/delaware_ma_quarterly_autumn_2023.pdf
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This memorandum is not intended to provide legal advice, and no legal or business decision should be based on its content. 
Questions concerning issues addressed in this memorandum should be directed to: 
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