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I. RECENT DEVELOPMENTS 
Since the last publication of our Reference Guide to the Financial Crisis Rescue Efforts on 

April 10, the U.S. government has provided further details on previously-announced measures to 
combat the global financial crisis.  These recent developments, as well as related actions by 
various market participants, are summarized below. 

• Stress test results to be released.  Under the terms of the Capital Assistance Program, 
the 19 largest U.S. financial institutions (institutions with more than $100 billion in assets 
at year-end 2008) have been required to undergo forward looking capital assessments or 
“stress tests.”  On April 24, the Federal Reserve released a white paper explaining the 
parameters of the stress tests.  The 19 banks have been informed of the results of the stress 
tests and public release of the results is expected on May 7.  Banks that are found to have 
insufficient capital will have six months to raise capital privately or obtain additional 
Treasury funds through the Capital Assistance Program.  Treasury may allow the banks to 
address their capital shortfalls by converting preferred stock already held by Treasury 
under the Capital Purchase Program (the “CPP”) into mandatorily convertible preferred 
stock or common equity, which would significantly increase “tangible common equity,” a 
measure of financial health used in the stress tests.  Such conversions could give Treasury 
a controlling voting interest in a number of these financial institutions. 

• Applications received for fund managers under the Public-Private Investment 
Program.  Treasury announced on April 29 that it had received more than 100 
applications to be fund managers under the Legacy Securities Program of the Public-
Private Investment Program.  Applicants include traditional fixed income, real estate and 
alternative asset managers.  Treasury expects to inform applicants of their preliminary 
qualification around May 15, at which point each selected manager will have twelve 
weeks to raise a minimum of $500 million in private capital.  Treasury anticipates opening 
the program to smaller fund managers (which may be subject to a lower capital raising 
requirement) in the future. 

• Treasury clarifies application of executive compensation rules to Legacy Securities 
Program.  Initial materials for both the Legacy Securities Program and the Legacy Loans 
Program provided that executive compensation restrictions would not apply to “passive 
investors” in Public-Private Investment Funds (“PPIFs”).  On April 21, Treasury released 
updated Frequently Asked Questions for the Legacy Securities Program, stating that 
executive compensation restrictions would not apply to “asset managers or private 
investors provided the PPIFs are structured such that the asset managers themselves and 
their employees are not employees of or controlling investors in the PPIFs, and other 
investors are purely passive.”  No similar announcement has been made regarding the 
Legacy Loans Program. 

• J.P. Morgan opts out of Public-Private Investment Program.  Citing the “stigma” 
associated with receiving taxpayer funds, J.P. Morgan CEO Jamie Dimon on April 16 
dismissed the possibility that the bank would participate in the Public-Private Investment 
Program, either as a seller or buyer of legacy assets. 

• New York Fed announces the framework for adding commercial mortgaged-backed 
securities to TALF.  On May 1, the New York Federal Reserve Bank (the “New York 
Fed”) announced the framework for the addition of commercial mortgaged-backed 
securities to eligible Term Asset-Backed Securities Loan Facility (“TALF”) collateral.  In 
addition, on May 5 the New York Fed reported that in the third subscription period, TALF 
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investors requested over $10.5 billion in loans to buy securities backed by auto loans, 
credit card loans, student loans, small business loans and equipment loans.  The amount 
requested represents a significant increase from the amount requested in the second 
subscription period.  The settlement date for the May TALF fundings will be May 12. 

• Banks repay TARP funds.  The strict requirements of the CPP and the American 
Recovery and Reinvestment Act of 2009, which include significant limitations on 
executive compensation and restrictions on dividend payments, have caused an increasing 
number of TARP fund recipients to seek an early exit from the CPP.  To date, eleven 
banks have repaid a total of $1.04 billion in TARP funds borrowed from Treasury under 
the CPP.  Goldman Sachs and J.P. Morgan have each recently expressed an intention to 
repay funds received under TARP.  Repayment of the funds will be subject to approval of 
the banks’ supervisors and the results of the stress tests. 

• Home Affordable Modification Program extended to second mortgages.  On April 28, 
Treasury announced the Second Mortgage Program, a new component of the Making 
Home Affordable Program, whereby second lien mortgages can be modified through 
interest rate reductions, term extensions, principal forbearance or principal 
extinguishment.  For servicers who participate in the first lien modification program, and 
who also service a second lien mortgage on the same property, the second lien will be 
automatically modified. 

• Chrysler bankruptcy.  On April 30, Chrysler filed for bankruptcy protection under 
Chapter 11 of the United States Bankruptcy Code.  The President announced that the 
government would provide an additional $8.08 billion in financing to Chrysler, including 
debtor-in-possession financing, as part of the court-supervised restructuring.  Under 
Chrysler’s plan, upon the company’s emergence from bankruptcy, the United Auto 
Workers would own 55% of the company’s equity through their retirement plan, Fiat 
(with whom Chrysler reached an agreement in principle on April 30, 2009) would own 
20% (which would increase to 35% upon the achievement of certain milestones), the U.S. 
government would own 8% and the Canadian government would own 2%.  The U.S. 
government would appoint four independent directors to the board of directors of the new 
company, Fiat would appoint three members and the UAW and the Canadian government 
would each appoint one member. 

• SIGTARP releases quarterly report to Congress.  On April 21, the Office of the 
Special Inspector General for the Troubled Asset Relief Program (“SIGTARP”) released 
its quarterly report to Congress.  In addition to reviewing the status of the TARP 
programs, the report recommended that Treasury should:  (i) require all recipients of 
TARP funds to report on how such funds are used; (ii) address risks associated with 
accepting residential mortgage-backed securities as collateral for TALF loans, including 
setting higher haircuts and limiting eligible securities to those whose underlying loans 
were originated according to minimum underwriting standards; (iii) take additional steps 
to prevent fraud and collusion in the Public-Private Investment Program and (iv) prohibit 
investors from benefiting from the “leverage-on-leverage” created by allowing Legacy 
Securities Program PPIFs to access the TALF program. 

• Voluntary participation in Capital Assistance Program.   Applications for voluntary 
participation in the Capital Assistance Program (as opposed to applications mandated by 
the stress tests) are due May 25.  Term sheets and application periods for privately-held 
institutions, S-corporations and mutual organizations are expected thereafter.  Institutions 
will have up to six months after receiving preliminary approval to close their transactions. 
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• CPP term sheet for mutual banks.  On April 14, Treasury released a term sheet 
allowing mutual banks that do not have holding companies to issue subordinated 
debentures to Treasury under the CPP.  The application deadline is May 14. 

• Treasury proposes “rules of the road” for regulatory reform.  On March 26, Treasury 
Secretary Geithner outlined a series of proposals for comprehensive regulatory reform of 
the financial system.  These new “rules of the road” include the following proposals to 
address systemic risk:  (i) a single independent regulator with responsibility over 
systemically important firms and payment and settlement systems; (ii) higher standards on 
capital and risk management for systemically important firms; (iii) registration 
requirements for hedge fund and private equity fund advisers with assets under 
management above a certain threshold (see our March 26 Alert); (iv) a framework of 
oversight, protections and disclosure for the over-the-counter derivatives market; (v) new 
requirements for money market funds to reduce the risk of rapid withdrawals; and (vi) 
new FDIC resolution authority for systemically significant financial companies (see our 
April 10 Alert). 

• Debate over proposed resolution authority.  On April 27, FDIC Chairman Sheila Bair 
expressed support for Treasury’s proposed resolution authority for systemically 
significant financial companies, pursuant to which non-bank institutions could be placed 
into conservatorship or receivership under the control of the FDIC.  Separately, however, 
Comptroller of the Currency John Dugan expressed the view that the Federal Reserve was 
the “obvious choice” to run the program.  The President of the American Bankers 
Association Edward Yingling has suggested giving the authority to a council of the FDIC, 
Federal Reserve and Treasury. 
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Until the third anniversary of the date of the investment, neither a Public QFI nor its 
subsidiaries may declare or pay any dividends on common stock, other than regular quarterly cash 
dividends in amounts not to exceed the amount of any dividends declared or announced prior to 
October 14, 2008, dividends payable solely in shares of common stock and dividends in 
connection with a shareholders rights plan.  

In the case of Private QFIs, for as long as the Senior Preferred is outstanding, no 
dividends may be declared or paid on common stock, junior preferred stock or pari passu 
preferred stock unless (i) in the case of cumulative Senior Preferred, all accrued and unpaid 
dividends for all past dividend periods on the Senior Preferred are fully paid or (ii) in the case of 
non-cumulative Senior Preferred, the full dividend for the latest completed dividend period has 
been declared and paid in full.  In addition, Treasury’s consent is required for any increase in 
common dividends per share until the third anniversary of the date of the investment.  After the 
third anniversary and prior to the tenth anniversary of the date of investment, any increase in 
aggregate common dividends per share greater than 3% per annum requires Treasury’s consent, 
provided that no increase in common dividends may be made as a result of any dividend paid in 
common shares, any stock split or similar transaction.  After the tenth anniversary of the date of 
the investment, Private QFIs are prohibited from paying common dividends or repurchasing any 
equity securities or trust preferred securities.  

Until the third anniversary of the date of the investment, a Public QFI (and its 
subsidiaries) cannot effect any repurchases of common stock, other capital stock or other equity 
securities (including trust preferred securities), other than:  

• repurchases of the Senior Preferred;  

• repurchases of junior preferred shares or common shares in connection with any benefit 
plan in the ordinary course of business consistent with past practice;  

• purchases by a broker-dealer subsidiary of the QFI either solely for market-making, 
stabilization or customer facilitation transactions in the ordinary course of business or for 
resale in an offering underwritten by such broker-dealer;  

• repurchases pursuant to any shareholders rights plan, acquisitions of record ownership 
where the beneficial ownership is held by other persons; or 

• certain exchanges or conversions of junior stock, parity stock or trust preferred securities 
pursuant to pre-existing arrangements (or any subsequent agreement for the accelerated 
exercise, settlement or exchange thereof for common stock).  

Until the tenth anniversary of the date of the investment, a Private QFI cannot effect any 
repurchases of equity securities or trust preferred securities, other than: 

• repurchases of the Senior Preferred; and 

• repurchases of junior preferred shares or common shares in connection with any benefit 
plan in the ordinary course of business consistent with past practice. 

These restrictions cease to apply if the Senior Preferred is redeemed in full or if Treasury 
transfers all of a QFI’s Senior Preferred to an unaffiliated third party. 
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As long as Treasury owns any Senior Preferred of a QFI, the QFI may not repurchase the 
Senior Preferred from any third party (subject to certain limited exceptions for ordinary course 
broker-dealer, trustee or custodian activities) unless it also offers to repurchase a ratable portion of 
the Senior Preferred then held by Treasury. 

Repurchases of other securities.  Following redemption or the transfer to one or more 
third parties unaffiliated with Treasury of all of a QFI’s Senior Preferred, the QFI may repurchase 
any of its warrants or other equity securities held by Treasury, at fair market value.   

Voting rights.  At inception, the Senior Preferred is non-voting, except for class voting 
rights on issuances of shares ranking senior to Senior Preferred, amendments to the rights of the 
security, or any merger or similar transaction that would adversely affect the rights of the holder 
of the security.  However, if dividends on Senior Preferred have not been paid in full for six 
dividend periods, whether or not consecutive, the Senior Preferred will have a right to elect two 
directors (the total number of directors on the board of the QFI will be increased by two).  This 
right terminates when full dividends have been paid for (i) four consecutive dividend periods in 
the case of non-cumulative Senior Preferred issued by Private QFIs and in the case of all Public 
QFIs or (ii) all prior dividend periods in the case of cumulative Senior Preferred issued by Private 
QFIs.  

Transfer.  The Senior Preferred is not subject to any contractual restrictions on transfer, 
provided that in the case of a Private QFI, Treasury and its transferees may not effect any transfer 
that would require the QFI to become subject to the periodic reporting requirements of the 
Securities Exchange Act of 1934, as amended (the “Exchange Act”).  Each Public QFI, and each 
Private QFI that becomes subject to Exchange Act reporting requirements, is obligated to put a 
shelf registration statement in place and grant piggyback registration rights to Treasury for the 
Senior Preferred. 

Related party transactions.  Private QFIs are prohibited from entering into transactions 
with related persons for as long as Treasury holds the Senior Preferred issued by such QFI, unless 
(i) the terms of such transaction are no less favorable to the QFI and its subsidiaries than could be 
obtained from an unaffiliated third party and (ii) the transaction has been approved by the audit 
committee or comparable body of independent directors of the QFI.  

Warrants 

Amount.  In the case of Public QFIs, Treasury is to receive warrants to purchase common 
stock having an aggregate market price equal to 15% of the Senior Preferred face amount as of the 
date of investment.  The amount of shares underlying warrants then held by Treasury is to be 
reduced by half if, on or prior to December 31, 2009, the QFI has sold Tier 1 qualifying perpetual 
preferred stock or common stock for cash in an amount equal to 100% of the issue price of the 
Senior Preferred. 

In the case of Private QFIs, Treasury is to receive warrants to purchase shares of preferred 
stock having an aggregate liquidation preference equal to 5% of the Senior Preferred as of the date 
of investment.  The underlying preferred have the same rights, preferences, voting rights and other 
terms as the Senior Preferred, except that (i) dividends are to be paid at a rate of 9% per annum 
and (ii) the shares may not be redeemed until all the Senior Preferred has been redeemed. 

A Private QFI is not required to issue warrants if (i) Treasury’s investment is $50 million 
or less and (ii) it is a Community Development Financial Institution (“CDFI”)—i.e., an institution 
that works in areas that are underserved by traditional financial institutions, including mortgage 
financing for low-income and first-time homebuyers and not-for-profit developers, and flexible 
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underwriting and risk capital for needed community facilities, among others.  The deadline for 
filing applications for CDFI certification has expired. 

Term.  The term of the warrants is 10 years.   

Voting rights.  Treasury will not exercise its voting power with respect to common stock 
issued upon exercise of the warrants.  This does not apply to any third-party transferee.  

Exercise price.  Warrants are immediately exercisable, in whole or in part.  In the case of 
warrants issued by Public QFIs, the initial exercise price for determining the number of shares of 
common stock underlying the warrants is the market price of the common stock on the last trading 
date prior to the date that Treasury approves the QFI’s application to participate in the CPP 
(calculated on a 20-trading day trailing average), subject to customary anti-dilution adjustments.  
The exercise price is to be reduced by 15% of the original exercise price on each six-month 
anniversary of the issue date of the warrants if shareholder approval (described below) has not 
been received, subject to a maximum reduction of 45% of the original exercise price.  In the case 
of warrants issued by Private QFIs, the initial exercise price is $0.01 per share or such greater 
amount as the charter of the QFI may require as the par value per share of underlying preferred.  

Permanent equity treatment.  The FASB and the SEC have issued a joint statement in 
respect of the accounting for warrants granted under the CPP.  The warrants may be treated as 
permanent equity, instead of as a liability, under U.S. GAAP, provided that the QFI has sufficient 
authorized but unissued shares of the class of stock that may be required upon settlement and any 
other necessary shareholder approvals have been obtained.  The deadline for meeting the two 
conditions is the end of the fiscal quarter in which the warrants are issued. 

Transferability.  The warrants are fully transferable; provided, however, that Treasury 
may transfer or exercise no more than half of the warrants prior to the earlier of (i) the date on 
which the QFI has received aggregate gross proceeds of not less than 100% of the issue price of 
the Senior Preferred from sales of Tier 1 qualifying perpetual preferred stock or common stock for 
cash and (ii) December 31, 2009.  In the case of a Private QFI, Treasury and its transferees may 
not effect any transfer that would require such Private QFI to become subject to the periodic 
reporting requirements of the Exchange Act.  Each Public QFI, and each Private QFI that becomes 
subject to Exchange Act reporting requirements, is obligated to put a shelf registration statement 
in place and grant piggyback registration rights to Treasury for the warrants (and the shares 
underlying the warrants).  

Reduction.  If a Public QFI receives aggregate gross proceeds of not less than 100% of 
the issue price of the Senior Preferred from sales of Tier 1 qualifying perpetual preferred stock or 
common stock for cash on or prior to December 31, 2009, the number of shares of common stock 
underlying its warrants then held by Treasury will be reduced by a number of shares equal to the 
product of (i) the number of shares originally underlying the warrants (taking into account all 
adjustments) and (ii) 0.5.  According to the terms of the Capital Assistance Program, proceeds 
from participating in the Capital Assistance Program that are applied to redeem the CPP senior 
preferred stock will count toward the capital required for the reduction. 

Shareholder approval.  In the event a Public QFI does not have sufficient authorized but 
unissued shares reserved for issuance upon exercise of the warrants or needs shareholder approval 
under stock exchange rules for issuances of underlying shares upon exercise, the QFI is obligated 
to obtain shareholder approval as soon as practicable.   

Alternative security.  If the Public QFI’s common stock is not listed or traded or if the 
QFI fails to obtain shareholder approval within 18 months after the issuance of the warrants, the 
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warrants will be exchangeable, at the option of Treasury, for senior term debt or another 
instrument or security of the QFI with equivalent economic value.  

Tax Treatment of Senior Preferred and Warrants 

Treasury has clarified that any amounts invested in a financial institution pursuant to 
TARP will not be treated as the provision of Federal financial assistance under Section 597 of the 
Internal Revenue Code, meaning that such amounts will not be treated as taxable income. 

Treasury has further clarified that securities issued under the CPP to Treasury will not 
trigger the change in ownership rules under Section 382 of the Internal Revenue Code.  
Section 382 limits a corporation’s deduction for net operating losses and certain built-in losses 
that are realized after an ownership change.   

Expanded Eligibility under the Capital Purchase Program 

Eligibility for coverage under the CPP is narrower than eligibility under TARP and, as 
regional banks started applying to participate in the CPP, others began lobbying to be included as 
well.  Automobile makers pressed to have their finance subsidiaries included in the program, as 
have some insurance companies and home builders.  Treasury has responded that the CPP is 
available only to financial institutions that are supervised by a federal banking regulator, which 
could include insurance groups that own a savings and loan holding company (supervised by the 
Office of Thrift Supervision (the “OTS”)) or a financial holding company (supervised by the 
Federal Reserve). 

Five insurance companies — Hartford Financial Services Group Inc., Genworth Financial 
Inc., Lincoln National Corp., the Phoenix Cos. Inc. and Aegon NV, a Dutch company that owns 
U.S. insurer Transamerica — filed applications with the OTS to acquire existing savings and loan 
associations, thereby transforming themselves into savings and loan holding companies, which are 
eligible to participate in the CPP.  While Hartford, Lincoln and Phoenix have received approvals, 
Aegon has withdrawn its application citing improved conditions and Genworth’s application is 
still under consideration.  The transformation will subject these companies to federal supervision 
(insurance companies are generally regulated at the state level) and will trigger certain restrictions 
on permitted activities, including providing at least 65% of their lending in the form of consumer 
loans such as mortgages.  More insurance companies are said to have filed such applications.   

Meanwhile, CIT Group Inc. and GMAC Financial Services, Inc. have joined American 
Express, Goldman Sachs and Morgan Stanley in announcing their transformation into bank 
holding companies, which makes them eligible to apply for the CPP.  In addition, at least one 
insurance company, Protective Life Corporation, has been granted bank holding company status.  
It remains to be seen if more financial institutions will apply for such transformation.   

Treasury also approved an investment under the CPP to facilitate the acquisition by PNC 
Financial Services Group of National City, suggesting that merger with a healthier institution may 
be an alternative available to institutions deemed insufficiently sound to participate in the CPP. 



13 

 

C. ASSET GUARANTEE PROGRAM 

Treasury announced the establishment of the Asset Guarantee Program in its 
December 31, 2008 report to Congress.  This program can provide guarantees for assets held by 
systemically significant financial institutions that face a high risk of losing market confidence due 
in large part to a portfolio of distressed or illiquid assets.  The program is to be applied with 
“extreme discretion” and it is anticipated that the program will not be made widely available.  
Treasury will determine the eligibility of applicants and allocation of resources on a case-by-case 
basis, in conjunction with other government programs or as a stand-alone program.  

The January 16, 2009 guarantee of $301 billion of Citigroup’s assets has been 
characterized as the first use of the Asset Guarantee Program.  The Citigroup guarantee—and the 
$5 billion in TARP funds allocated to it for loss protection—is described in Section V.B below.  
Treasury has allocated an additional $7.5 billion to a similar guarantee agreement with Bank of 
America, announced on January 16.  As of May 4, the Bank of America guarantee agreement had 
yet to be executed. 

Under the Asset Guarantee Program, Treasury assumes a loss position with specified 
attachment and detachment points on certain assets held by the qualifying financial institution, and 
the insured assets are selected by Treasury and its agents in consultation with the financial 
institution receiving the guarantee.  Only assets originating before March 14, 2008 are eligible for 
the guarantee.  Treasury collects a premium, whether in cash or otherwise, as determined by 
Treasury.  Actuarial analysis is used to ensure that the expected value of the premium is no less 
than the expected value of the losses to TARP from the guarantee.  The financial institution is 
obligated to adhere to a set of portfolio management guidelines specified by Treasury with respect 
to the guaranteed portfolio.   

Eligibility for the program will be determined pursuant to the following factors: 

• the extent to which destabilization of the institution could threaten the viability of 
creditors and counterparties exposed to the institution, both directly and indirectly; 

• the extent to which the institution is at risk of a loss of confidence and the degree to which 
that stress is caused by a distressed or illiquid portfolio of assets; 

• the number and size of financial institutions that are similarly situated, or that would 
likely be affected by destabilization of the institution being considered for the program; 

• whether a loss of confidence in the firm’s financial position would cause major 
disruptions to the markets; and 

• the institution’s ability to access alternative sources of capital and liquidity. 

According to the Report to Congress on the EESA, under TARP accounting rules, 
Treasury achieves a greater effect per TARP dollar by taking an early loss position over a narrow 
interval of losses rather than a late loss position over a larger range of losses.  Consequently, under 
the program, Treasury will generally take a relatively early loss position over a narrow range of 
losses to provide the greatest protection with each TARP dollar utilized.  Treasury is reviewing its 
options for development of other programs to insure troubled assets. 
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III. FINANCIAL STABILITY PLAN 
On February 10, Treasury Secretary Geithner announced the outlines of a revamped 

bailout strategy, consisting of both new measures and revisions to existing programs.  The 
Financial Stability Plan includes the following principal components:  (i) the Capital Assistance 
Program, (ii) the Public-Private Investment Program, (iii) the Term Asset-Backed Securities Loan 
Facility (“TALF”), (iv) the Making Home Affordable Program (formerly known as the Housing 
Support and Foreclosure Prevention Plan) and (v) the Small Business and Community Lending 
Initiative.  We describe each of these programs in the following sections. 

In the months leading up to the Financial Stability Plan, Treasury was criticized by the 
Congressional Oversight Panel and others for the lack of transparency in the deployment of the 
initial $350 billion of TARP funds, the absence of constraints upon TARP recipients’ use of funds, 
the seemingly limited impact on the lending practices of TARP recipients and the economy’s still-
increasing mortgage foreclosures rates.  The Financial Stability Plan sought to respond to these 
criticisms by conditioning the receipt of future TARP funds (either through the Capital Assistance 
Program or pursuant to “exception assistance”) on compliance with additional transparency and 
accountability requirements. 

Up-front and ongoing reports on lending.  Each recipient of new assistance must submit 
(i) an up-front plan describing how it intends to use the new capital to preserve and strengthen its 
lending capacity and (ii) monthly reports detailing its lending activities (including the number of 
new loans originated and asset-backed or mortgage-backed securities purchased) and comparing 
such results to projections of lending that would have occurred in the absence of government 
support.  Public companies will file such reports on Form 8-K.  Treasury will aggregate the data 
and publish metrics showing the impact of the Financial Stability Plan on credit markets. 

Mortgage foreclosure mitigation.  Recipients of new capital must comply with mortgage 
foreclosure mitigation programs of the Making Home Affordable Program discussed below. 

Restrictions on dividends, stock repurchases and acquisitions.  Without Treasury’s 
explicit approval, recipients of Capital Assistance Program funds or exceptional assistance will be 
prohibited from repurchasing privately-held shares of their own stock or pursuing cash 
acquisitions, in each case until the government’s investment is repaid.  In addition, recipients of 
exceptional assistance and, in the absence of Treasury approval, recipients of Capital Assistance 
Program funds will be forbidden to pay any dividends in excess of a nominal sum.  These 
requirements are more restrictive than those imposed under the Capital Purchase Program. 

Executive compensation restrictions.  Recipients of new capital will be subject to the 
restrictions on executive compensation discussed in Section IV. 

Additional confidence-building measures.  In addition, Treasury announced new 
measures to ensure that lobbyists do not influence applications for Financial Stability Plan funds 
and committed to making public (on the website FinancialStability.gov) a detailed report of the 
terms of new capital investments. 
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A. CAPITAL ASSISTANCE PROGRAM 

In brief: 

• Treasury is making an unspecified portion of the remaining TARP funds available to 
purchase mandatorily convertible preferred securities and warrants in financial 
institutions. 

• The 19 largest U.S. financial institutions have undergone forward-looking “stress tests” 
and will be required to participate in the Capital Assistance Program if the results of the 
stress tests (to be announced on May 7) indicate they need additional capital—unless they 
are able to raise such capital from private sources or asset sales within six months.  The 
program will be voluntarily available to other financial institutions based on substantially 
the same eligibility criteria as the Capital Purchase Program. 

• The convertible preferred stock will pay 9% cumulative dividends, mandatorily convert to 
common stock after seven years and be optionally convertible by the issuer at any time 
and by the holder upon certain sales, mergers or changes of control.  The conversion price 
will be 90% of the issuer’s average stock price for the 20 trading days prior to February 9, 
2009 and lower in certain events.  Importantly, the conversion of preferred stock into 
common will increase a financial institution’s “tangible common equity,” a measure of 
financial health that is expected to be a focus of the stress tests.   

• The warrants will entitle their holders to purchase the issuer’s common stock with an 
aggregate market value of 20% of the convertible preferred investment.  The exercise 
price will equal the conversion price of the convertible preferred. 

• Applications for voluntary participation in the Capital Assistance Program (as opposed to 
applications mandated by the stress tests) are due May 25.  Term sheets and application 
periods for privately-held institutions, S-corporations and mutual organizations are 
expected thereafter.  Institutions will have up to six months after receiving preliminary 
approval to close their transactions. 

Forward-Looking Assessments or “Stress-Tests” 

In conjunction with the Capital Assistance Program, the Federal Reserve, FDIC, the 
Office of the Comptroller of the Currency and the Office of Thrift Supervision have together 
administered one-time forward-looking economic assessments of the 19 U.S. bank holding 
companies with more than $100 billion as of the end of 2008.  These “stress tests” have measured 
the banks’ capital adequacy under two economic scenarios for 2009 and 2010:  a “baseline 
scenario” reflecting the forecasts of private economists, and a “more adverse scenario,” reflecting 
a deeper and longer recession than the baseline. 

The baseline scenario assumed that real GDP growth and unemployment rates will follow 
the averaged projections of Consensus Forecasts, the Blue Chip survey and the February Survey 
of Professional Forecasters.  The more adverse scenario was derived based on the historical 
accuracy of Blue Chip forecasts and their current assessments of uncertainty.  The supervisory 
agencies believe that unemployment has only a 10% likelihood of being as high as projected, and 
real GDP growth only a 15% likelihood of being as low as projected, under the more adverse 
scenario.  The following chart summarizes the projections. 
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Economic Scenarios:  Baseline and More Adverse Alternative 
 

 2009 2010 
Real GDP(1)   
 Baseline Scenario -2.0% 2.1% 
 More Adverse Scenario -3.3% 0.5% 
   
Civilian Unemployment Rate(2)   
 Baseline Scenario 8.4% 8.8% 
 More Adverse Scenario 8.9% 10.3% 
   
Home Prices(3)   
 Baseline Scenario -14.0% -4.0% 
 More Adverse Scenario -22.0% -7.0% 
       
(1) Percent change in annual average. 
(2) Annual average. 
(3) Case-Shiller 10-City Composite, percentage change, fourth quarter of the previous year 

to fourth quarter of the year indicated. 

The supervisory agencies instructed the participating banks to analyze their potential firm-
wide losses—including losses in their loan and securities portfolios, losses from off-balance sheet 
commitments and contingent liabilities and, if their trading assets exceed $100 billion, trading-
related losses—under each of the scenarios.  Based on a bank’s projected performance, and 
following discussions with the senior management and analysis of the bank’s capital and asset 
quality, the agencies will determine what amount of additional capital, if any, the bank must raise.  
The bank will then enter a commitment to issue a sufficient amount of mandatorily convertible 
preferred stock under the Capital Assistance Program to meet such capital requirement, which 
commitment may be cancelled without penalty if within six months the bank meets the capital 
requirement through asset sales or private Tier 1 capital raising. 

Capital Assistance Program 

The securities.  Treasury will purchase mandatorily convertible preferred stock 
(“Convertible Preferred”) that will pay cumulative dividends at a quarterly compounded rate of 
9% and be convertible into the issuer’s common stock at the option of either the issuer (at any 
time) or the holder (upon certain sales, mergers or changes in control).   All capital purchases will 
occur at the highest-tier holding company, if any.  The Convertible Preferred will constitute Tier 1 
capital and will mandatorily convert to common stock after seven years.  Treasury is also 
receiving warrants to purchase common stock worth 20% of the face amount of the Convertible 
Preferred (on the date of investment). 

Each participating institution may issue an amount of Convertible Preferred equal to not 
less than 1%, and not more than 2%, of its risk-weighted assets plus any additional amount to the 
extent that the proceeds of such additional Convertible Preferred are used to redeem Senior 
Preferred issued under the Capital Purchase Program.  If a participating institution wishes to issue 
more Convertible Preferred (or, presumably, if it is required to do so as a result of the stress tests), 
it must receive the approval of the appropriate federal banking agency and Treasury and will be 
deemed—for purposes of executive compensation and potentially other regulations—as needing 
“exceptional assistance.”  The liquidation preference for the Convertible Preferred is $1,000 per 
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share (or higher depending on the qualifying institution’s available authorized preferred shares, in 
which case the qualifying institution may be required to appoint a depositary to hold the Senior 
Preferred and issue depositary receipts).   

Treasury may transfer the securities it acquires to third parties at any time. 

Participation.  The following institutions are “Qualifying Financial Institutions” or 
“QFIs” under the Capital Assistance Program:  

• any U.S. bank or U.S. savings association not controlled by a bank holding company 
or a savings and loan holding company;  

• any top-tier U.S. bank holding company; and 
• any top-tier U.S. savings and loan holding company that engages solely or 

predominately in activities permitted for financial holding companies under relevant 
law. 

This definition is identical to the definition of QFI under the CPP, except that the CPP is also 
available to any U.S. bank or U.S. savings association controlled by a U.S. savings and loan 
holding company that does not engage solely or predominantly in activities permitted for financial 
holding companies under relevant law.  The Capital Assistance Program is currently only 
available for publicly traded QFIs, although Treasury is expected to make the program available 
for QFIs that are not publicly traded or are organized as S corporations or in mutual form.   

Executive compensation.  Participating institutions are required to adopt Treasury’s 
standards for executive compensation and corporate governance for the periods during which 
Treasury holds equity issued under the Capital Assistance Program.  See Section IV for a 
description of these standards. 

Convertible Preferred 

Ranking.  The Convertible Preferred will rank senior to common stock and pari passu 
with existing preferred shares other than preferred shares that by their terms rank junior to any 
existing preferred shares.   

Conversion price.  The Convertible Preferred will be convertible at a conversion price of 
90% of the average closing price for the 20 trading day period that ended on February 9, 2009, 
subject to customary anti-dilution adjustments (the “Conversion Price”).  The Conversion Price 
will be reduced by 15% of the original Conversion Price on each six-month anniversary of the 
issue date if the consent of the issuer stockholders described below has not been received, subject 
to a maximum reduction of 45% of the original Conversion Price.  Upon any conversion, the 
issuer must also pay any accrued and unpaid dividends at its option in either cash or shares of 
common stock, which shares shall be valued for this purpose at the closing price on the second 
preceding trading day. 

Redemption.  The Convertible Preferred will be eligible to be redeemed, subject to the 
approval of the issuer’s primary federal banking agency, in whole or in part at any time sole with 
the proceeds of one or more issuances of common stock for cash which results in aggregate gross 
proceeds of not less than 25% of the issue price of the Convertible Preferred.  (As noted in the 
discussion in Section II.B regarding the Capital Purchase Program, Treasury has not interpreted 
Section 7001 of the American Recovery and Reinvestment Act of 2009 to eliminate this 
requirement.)  Redemptions will be at 100% of the issue price for the first two years of issuance 
plus accrued and unpaid dividends; thereafter, Convertible Preferred will be redeemable at the 
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greater of par plus accrued and unpaid dividends and the as-converted value.  Following the 
redemption in whole of the Convertible Preferred held by Treasury, the issuer will have the right 
to repurchase the warrants and any common stock then held by Treasury under the Capital 
Assistance Program at fair market value.   

Tier 1 capital treatment.  The Federal Reserve has adopted an interim final rule that will 
permit bank holding companies to include in their Tier 1 capital 100% of the Convertible 
Preferred issued to Treasury under the Capital Assistance Program. 

Restriction on dividends and repurchases.  While Convertible Preferred is outstanding, 
an issuer’s ability to declare and pay dividends and undertake share repurchases will be restricted 
unless Treasury consents otherwise. 

Voting rights.  The Convertible Preferred will have no voting rights prior to conversion to 
common stock, other than class voting rights on (i) any authorization or issuance of shares ranking 
senior to the Convertible Preferred, (ii) any amendment to the rights of the Convertible Preferred, 
or (iii) any merger, exchange or similar transaction that would adversely affect the rights of the 
Convertible Preferred.  If dividends on the Convertible Preferred are not paid in full for six 
dividend periods, whether or not consecutive, the Convertible Preferred will have the right to elect 
two directors.  The right to elect directors will end when full dividends have been paid for four 
consecutive dividend periods.  Upon conversion of the Convertible Preferred, Treasury will have 
the voting rights associated with the issuer’s common stock.  Treasury will publish a set of 
principles governing its exercise of these rights prior to closing any transactions. 

Transfer.  The Convertible Preferred and the underlying shares of common stock will not 
be subject to any contractual restrictions on transfer.  The issuer will be obligated to put a shelf 
registration statement in place and grant piggyback registration rights to Treasury for the 
Convertible Preferred and the underlying shares of common stock. 

Mandatory sale.  After the mandatory conversion date, Treasury will make reasonable 
efforts to sell on an annual basis an amount of common stock equal to at least 20% of the total 
common stock owned by Treasury on the mandatory conversion date until Treasury has sold all of 
its shares of the issuer’s common stock.   

Following the conversion of the Convertible Preferred into the issuer’s common stock, the 
issuer will have the right, subject to the approval of the issuer’s primary Federal banking agency, 
to repurchase any of such shares of common stock held by Treasury at a price equal to the greater 
of the Conversion Price and the market price of the common stock on the date of repurchase 
(calculated based on the average closing price during the 20 trading day period beginning on the 
day after notice of repurchase is given).  Any such repurchases must be made with the proceeds of 
an issuance of common stock for cash or additions to retained earnings. 

Following the repurchase in whole of the common stock held by Treasury as provided 
above, the issuer will have the right to repurchase at fair market value the warrant issued to and 
held by Treasury under the Capital Assistance Program (and any common stock issued upon its 
exercise). 

Shareholder approval.  If the issuer does not have sufficient authorized but unissued 
shares reserved for issuance upon conversion of the Convertible Preferred and exercise of the 
warrants or needs shareholder approval under stock exchange rules for issuances of underlying 
shares upon such conversion or exercise, the issuer will be obligated to obtain shareholder 
approval as soon as practicable. 



19 

 

Warrants 

Amount.  Treasury will receive warrants to purchase common stock having an aggregate 
market price equal to 20% of the Convertible Preferred face amount as of the date of investment.   

Term.  The term of the warrants will be 10 years.   

Voting rights.  Treasury will not exercise its voting power with respect to common stock 
issued upon exercise of the warrants.  This does not apply to any third-party transferee.  

Exercise and exercise price.  The warrants will be immediately exercisable, in whole or 
in part.  The initial exercise price for determining the number of shares of common stock 
underlying the warrants will be the Conversion Price of the Convertible Preferred, subject to 
customary anti-dilution adjustments.  The exercise price will be reduced by 15% of the original 
exercise price on each six-month anniversary of the issue date of the warrants if the shareholder 
approval described above has not been received, subject to a maximum reduction of 45% of the 
original exercise price.  

Transferability.  The warrants will not be subject to any contractual restrictions on 
transfer.  The issuer will be obligated to put a shelf registration statement in place and grant 
piggyback registration rights to Treasury for the Convertible Preferred and the underlying shares 
of common stock. 

Alternative security.  If the issuer’s common stock is no longer listed or traded or if the 
issuer fails to obtain shareholder approval within 18 months after the issuance of the warrants, the 
warrants will be exchangeable, at the option of Treasury, for senior term debt or another 
instrument or security of the issuer with equivalent economic value.  
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B. PUBLIC-PRIVATE INVESTMENT PROGRAM 

On March 23, Treasury released the details of the Public-Private Investment Program, the 
component of the Financial Stability Plan designed to address the “legacy” assets at the center of 
the global financial crisis.  Treasury issued additional guidance on April 6 and April 21.  The 
program will comprise two separate initiatives, the Legacy Loans Program, through which FDIC-
insured institutions will be allowed to sell an array of assets, initially including residential and 
commercial real estate loans held on their balance sheets (“legacy loans”), and the Legacy 
Securities Program, through which a broader, though as-yet undefined, range of sellers will be 
able to sell certain pre-2009 securities (“legacy securities”).  In each case, the loans or securities 
would be sold to newly-formed funds capitalized with a combination of public and private equity 
and eligible for additional government loans or debt guarantees (such funds, the “Public-Private 
Investment Funds” or “PPIFs”).  We summarize below the initial details of these programs.  
Please see our Alert published May 6 for additional information and various open questions 
regarding the programs. 

Legacy Loans Program 

FDIC to oversee formation of multiple funds.  Under this program the FDIC will oversee 
the formation and operation of multiple PPIFs to purchase legacy loans from insured banks and 
thrifts. 

Auction process to be utilized.  Private investors will bid through an auction program run 
by the FDIC for the opportunity to form a PPIF to purchase a particular loan or loan pool.  The 
loan pools will first be identified by eligible banks in consultation with their regulators.  The FDIC 
will then conduct diligence, prepare marketing materials and engage a valuation firm and financial 
advisor to advise on what amount of the PPIF’s debt of the FDIC will guarantee (not to exceed a 
debt to equity ratio of 6:1) and to conduct the auction. 

Bid procedures.  Prior to the submission of bids, private investors will be informed of the 
maximum leverage to be guaranteed by the FDIC and the terms of that debt (which is expected to 
be non-recourse and secured and to include debt service coverage escrows) and will be given 
access to due diligence information.  Potential investors must be pre-qualified by the FDIC to 
participate.  In the bid submissions, bidders will specify the total amount of equity to be 
contributed by private investors and Treasury, respectively.  While it is expected that Treasury 
will fund up to 50% of the total equity contributions, a bidder can request in its bid that Treasury 
provide less than 50%.  The auction rules will require a refundable deposit from each bidder equal 
to 5% of the “bid value.” 

Criteria for successful bids; seller consideration.  The FDIC will then select the highest 
bid for the legacy assets based on the cash equivalent price of the loan pool implied by the bid.  
The seller will be permitted to accept or reject the bid.  The seller’s total consideration will 
comprise (i) the cash provided by the private investor’s and Treasury’s equity investment in the 
PPIF and (ii) either an FDIC-guaranteed note issued by the PPIF or the cash proceeds from the 
PPIF issuing such note to a third party.  The FDIC has solicited comments on the question of 
under what circumstances the seller should receive a note versus cash proceeds. 

Servicing; governance.  The FDIC has indicated that the loans will be sold to the PPIF 
“servicing free,” meaning that the PPIF would decide when servicing responsibilities would 
transfer to the PPIF from the selling bank.  The manager chosen by the private investors would 
manage the servicing of the asset pool and the timing of its disposition—subject to strict FDIC 
oversight. 
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Consideration for the government.  In addition to returns on Treasury’s equity 
investments, the FDIC will receive annual guarantee fees, administrative fees and expense 
reimbursements.  Treasury will also receive warrants in the PPIF consistent with those issued by 
other TARP recipients under the EESA. 

Legacy Securities Program 

Treasury to oversee formation of multiple funds.  Under this program, to be administered 
by Treasury, PPIFs will be formed and funded to target investments in eligible legacy securities.  
Eligible legacy securities will initially include only U.S. residential mortgage backed securities 
(“RMBS”) and U.S. commercial mortgage backed securities (“CMBS”) issued prior to 2009 that 
(i) were originally rated AAA (or its equivalent) by two or more nationally recognized rating 
agencies without regard to ratings enhancement and (ii) are secured by the actual mortgage loans, 
leases or other assets and not by other securities (with certain limited exceptions).  The eligible 
assets may be purchased only from financial institutions from which Treasury may purchase assets 
pursuant to EESA. 

Five or more private fund managers to be selected.  Treasury will select five or more 
private fund managers based on announced criteria, including:  a demonstrated capacity to raise at 
least $500 million of private capital; experience and track record working “primarily” with 
eligible legacy securities; at least $10 billion of eligible legacy securities under management; 
operational capacity to manage in accordance with guidelines; and headquarters in the United 
States.  Treasury indicated on April 6 that these selection criteria will be “viewed on a holistic 
basis” and that the failure to meet any one criteria will not preclude a manager from being 
selected.  Applications to be fund managers under the Legacy Securities Program were due on 
April 24 and, on April 29, Treasury announced that it had received more than 100 applications 
from traditional fixed income, real estate and alternative asset managers.  Treasury selections for 
preliminary approval are expected by May 15.  Fund mangers will then have twelve weeks after 
being selected to raise a minimum of $500 million in equity capital for the program from private 
investors.  Treasury anticipates opening the program to smaller fund managers (which may be 
subject to a lower capital raising requirement) in the future.  In addition, Treasury noted that 
several of the applications contained creative proposals for partnering with small, veteran-, 
minority- and women-owned fund managers. 

Capital structure.  Treasury and a vehicle controlled by the applicable fund manager (the 
“Private Vehicle”) would be the sole direct investors in each of the PPIFs and Treasury would 
match equity contributions from the Private Vehicle.  The private investors in the Private Vehicle 
would have to agree to at least a three-year lock up (though Treasury may require longer periods 
and could require the Private Vehicle be structured as a closed-end fund with no redemption 
rights).  Treasury initially indicated that (i) debt financing would be available in the form of 
secured non-recourse loans from Treasury equal to 50% of the Private Vehicle equity capital, 
provided that the private investors do not have any voluntary withdrawal rights, (ii) the leverage 
could be increased up to 100% of equity capital if restrictions regarding leverage, withdrawal 
rights, priorities and other factors as yet undetermined by Treasury are imposed and (iii) these 
senior loans would be structurally subordinated to any TALF financing obtained by the PPIFs (as 
described below).  According to its April 6 guidance, Treasury is now considering the following 
debt arrangements: 

• No Treasury debt financing to the PPIF; PPIF leverage limited to leverage provided by 
TALF, any other Treasury program or debt financing raised from private sources; 
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• Leverage limited to senior secured Treasury debt financing (up to 100% of the PPIF’s 
total equity capital) to the PPIF.  No additional leverage (either from TALF or private 
sources) would be permitted; and 

• Unsecured Treasury debt financing (up to 50% of the PPIF’s total equity capital) to the 
PPIF and additional leverage through TALF, any other Treasury programs or debt 
financing raised from private sources, subject to total leverage requirements and 
covenants to be agreed upon. 

In its April 21 quarterly report to Congress, the Office of the Special Inspector General of the 
Troubled Asset Relief Program (“SIGTARP”) expressed concern that the “leverage-on-leverage,” 
which results from allowing Legacy Securities PPIFs to participate in the TALF program, would 
reduce the exposure of private investors and thus their incentive to conduct proper due diligence 
on (and assign appropriate prices to) the assets they acquire.  SIGTARP recommended that 
Treasury either prohibit Legacy Securities Program PPIFs from participating in the TALF 
program or increase the haircuts available to them under the TALF program so as to leave them 
with the same leverage enjoyed by non-PPIF investors.  The SIGTARP report noted that Treasury 
had acknowledged these concerns, but advocated seeking alternative ways to mitigate risks. 

New TALF expansion.  Simultaneous with the announcement of the Public-Private 
Investment Program, Treasury announced that the TALF funding would be made available for 
purchases of non-agency RMBS that were originally rated AAA as well as CMBS and consumer 
credit asset-backed securities (“ABS”) that are rated AAA.  Permitted leverage ratios, haircuts, 
lending rates, minimum loan sizes and durations have yet to be determined.  To the extent that the 
expanded categories of TALF-eligible assets constitute eligible legacy securities under the Legacy 
Securities Program, TALF financing will be available to Legacy Securities Program PPIFs. 

Governance.  The PPIFs would be managed by the private managers subject to reporting 
and an undefined level of oversight by Treasury. 

Consideration for the government.  In addition to returns on debt and equity investments, 
Treasury will receive warrants as required by EESA—the terms of which will be determined in 
part based on the amount of debt issued by the government. 
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C. TERM ASSET-BACKED SECURITIES LOAN FACILITY (TALF) 

On May 5, the New York Federal Reserve Bank (the “New York Fed”) closed the 
subscription period for the third round of loans to be made under the Term Asset-Backed 
Securities Loan Facility (“TALF”), a lending program designed to jump-start consumer and small 
business lending by providing non-recourse government loans to investors who purchase asset-
backed securities (“ABS”) backed by auto loans, student loans, credit card loans, servicing 
advance receivables, insurance premium advance loans, equipment loans and small business 
loans.  The third round of loans will be made by the New York Fed on May 12. 

In addition, on May 1 the New York Fed announced the initial terms and conditions for 
the inclusion of non-agency (or “private label”) commercial mortgage-backed pass-through 
securities (“CMBS”) as eligible collateral to be pledged for TALF loans (the “CMBS Terms and 
Conditions”).  TALF loans secured by CMBS are expected to begin in late June and will run on a 
different subscription and closing cycle than other TALF loans.  Although the basic elements are 
the same, the CMBS Terms and Conditions differ from the non-CMBS TALF terms and 
conditions in certain respects.  We have highlighted below some of the key differences as well as 
several aspects of the CMBS framework that are still under development by the New York Fed: 

• Availability of five-year maturities.  TALF loans secured by CMBS may have, at the 
election of the borrower, three- or five-year terms.  A three-year loan will bear interest at 
100 basis points over the three-year LIBOR swap rate and a five-year loan is expected to 
have an interest rate equal to 100 basis points over the five-year LIBOR swap rate.  If a 
borrower chooses a five-year TALF loan, however, the excess in any TALF loan year of 
the interest distributions on the pledged CMBS over the TALF interest payable to the 
New York Fed will be remitted to the borrower only until such excess equals 25% (10% 
in the fourth loan year and 5% in the fifth loan year) of the haircut amount, and the 
remainder of such excess will be applied to TALF loan principal. 

• Fixed rate non-IO/PO CMBS collateral only.  The CMBS Terms and Conditions 
provide that the CMBS pledged to secure a TALF loan must entitle its holders to 
payments of principal and interest and cannot be interest-only or principal-only securities.  
In addition, the pledged CMBS must bear a fixed rate of interest or an interest rate based 
upon the weighted average of the underlying fixed mortgage rates.  The underlying 
mortgage loans must be fixed rate. 

• First priority U.S. commercial mortgage loan.  The collateral backing the qualifying 
CMBS must be fully-funded, first-priority loans that are current in payment at the time of 
securitization, and not other CMBS, other securities or interest rate swap or cap 
instruments or other hedging instruments. Each property securing a loan must be located 
in the United States or one of its territories and the security for each loan must include a 
mortgage or similar instrument on a fee or leasehold interest in one or more income-
generating commercial properties.  In addition, all mortgage loans must have been 
underwritten or re-underwritten recently prior to the issuance of the CMBS, generally on 
the basis of then-current in place, stabilized and recurring net operating income and then-
current property appraisals. 

• New York Fed to retain consent over voting rights.  A borrower who pledges CMBS as 
collateral for a TALF loan must agree not to exercise, or refrain from exercising, any 
voting, consent or waiver rights under the CMBS without the consent of the New York 
Fed. 
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• Minimum CMBS collateral haircuts of 15%.  Under TALF, the New York Fed will 
lend to each borrower an amount equal to the value of the pledged securities minus a 
haircut.  If the pledged securities are CMBS, the haircut is 15% (which is on the high end 
of the scale for other ABS classes in TALF) for all CMBS with an average life of five 
years or less.  The haircut increases 1% for each additional year of average life of the 
collateral beyond five years.  No pledged CMBS may have an average life longer than ten 
years. 

• New York Fed to engage collateral monitor.  Unlike other ABS asset classes eligible or 
TALF loans, for CMBS-backed TALF loans the New York Fed will engage a collateral 
monitor to review pools of pledged collateral.  The New York Fed expects the pools to be 
diversified as to loan size, geography, property type, borrower sponsorship and other 
characteristics but it will consider nondiversified collateral on a case-by-case basis.  The 
New York Fed also retains the right (until the issuance of the CMBS) to exclude specific 
loans from a collateral pool and reject any CMBS based on the New York Fed’s risk 
assessment. 

• Required characteristics of pooling and servicing agreements and other underlying 
agreements.  The CMBS Terms and Conditions specify a number of provisions that are 
required to be included in the pooling and servicing agreements and related agreements 
that govern the issuance and servicing of the pledged CMBS.  These provisions include 
the following: 

• The mortgage loan seller must represent that, upon the origination of each mortgage 
loan, the improvements at each related property were in material compliance with 
applicable law. 

• If the class of pledged CMBS is one of two or more time-tranched classes of the same 
distribution priority, distributions of principal must be made on a pro rata basis to all 
such classes once the credit support is reduced to zero as a result of both actual 
realized losses and “appraisal reduction amounts.” 

• Control over the servicing of the assets (whether through approval, consultation or 
servicer appointment rights) must not be held by investors in a subordinate class of 
CMBS once the principal balance of that class is reduced to less than 25% of its initial 
principal balance as a result of both actual realized losses and “appraisal reduction 
amounts.” 

• A post-securitization property appraisal may not be recognized for any purpose if the 
appraisal was obtained at the demand or request of any person other than the servicer 
or the trustee. 

• The agreements governing the issuance of the CMBS and the servicing of the CMBS 
assets, and the terms and conditions of the underlying loans, are expected to permit 
the New York Fed to monitor and evaluate its position as a secured lender. 

• Additional guidance to be forthcoming.  The CMBS frequently asked questions posted 
by the New York Fed indicate that additional guidance will be issued with respect to the 
framework for an issuer/sponsor and auditor certification for TALF-eligible CMBS.  In 
addition, the New York Fed is considering a process to permit interested issuers to 
reserve, for a monthly fee, prospective funding of TALF loans collateralized by newly 
issued CMBS. 
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The following summary of TALF relates to the program in its current, non-CMBS form: 

Structure.  The New York Fed extends loans fully secured by eligible collateral.  The 
loans are generally recourse only to the pledged collateral, except in limited circumstances due to 
breaches of certain representations, warranties and covenants of the borrower.  The amount loaned 
by the New York Fed for each TALF loan generally equals the market value of the eligible 
collateral minus a haircut.  The minimum size for each loan under TALF is $10 million.  The 
loans generally have a three-year term, and interest is payable monthly.  The loans are not subject 
to mark-to-market accounting rules or re-margining requirements.  TALF loans are pre-payable, 
without penalty, at the option of the borrower, but substitution of collateral during the term of the 
loans is not permitted.  Any remittance of principal on eligible collateral must be used 
immediately to reduce the principal amount of the TALF loan in proportion to the loan’s original 
loan-to-value ratio. 

Borrowers will be able to choose either a fixed or floating interest rate on the loans 
(floating-rate loans will be based on a spread over LIBOR or a federal funds target rate, depending 
upon the type of pledged collateral).  The New York Fed sets the interest rates on the loans so as 
to provide borrowers an incentive to purchase eligible ABS at yield spreads higher than in more 
normal market conditions but lower than in the highly illiquid conditions that have prevailed 
during the recent turmoil in the financial markets. 

In the event a borrower does not repay its loan, the New York Fed will enforce its rights 
in the collateral and sell the collateral to a special purpose vehicle established by the New York 
Fed (see below).  

Eligible borrowers.  All U.S. companies that own eligible collateral may participate, 
provided they maintain an account relationship with a primary dealer.  A U.S. company is (i) a 
business entity or institution organized under U.S. law or the laws of its territories and political 
subdivisions (“U.S.-organized”), (ii) a U.S. insured depository institution, (iii) a U.S. branch or 
agency of a foreign bank (other than a foreign central bank) that maintains reserves with a Federal 
Reserve Bank or (iv) an investment fund that is U.S.-organized and managed by an investment 
manager that has its principal place of business in the United States.  Any entity that satisfies any 
one of the foregoing requirements is considered a “U.S. company” regardless of whether it is 
controlled by, or managed by, a company that is not U.S.-organized.  However, a “U.S. company” 
excludes any entity (other than a U.S. insured depository institution or a U.S. branch or agency of 
a foreign bank) that is controlled by a foreign government or is managed by an investment 
manager (other than a U.S. insured depository institution or a U.S. branch or agency of a foreign 
bank) that is controlled by a foreign government. 

Eligible collateral.  Borrowers may use U.S. dollar-denominated cash ABS (i.e., not 
synthetic) that have a credit rating in the highest investment-grade rating category from two or 
more rating agencies and do not have a rating of below the highest investment-grade rating 
category from a rating agency.  All or substantially all of the credit exposures underlying the ABS 
must be newly or recently originated exposures to U.S.-domiciled obligors.  The credit exposures 
underlying the ABS must be auto loans (which include retail loans and leases relating to cars, light 
trucks, or motorcycles, and will include auto dealer floor plan loans, as well as commercial, 
government and rental fleet leases), student loans (which include federally guaranteed student 
loans (including consolidation loans) and private student loans), credit card loans, small business 
loans guaranteed by the U.S. Small Business Administration (“SBA”), equipment loans (which 
include retail loans and leases related to business equipment), premium finance loans (which 
include loans used to finance premiums for property and casualty insurance but will not include 
deferred payment obligations acquired from insurance companies) and servicing advance 
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receivables (which include receivables created by principal and interest, tax and insurance, and 
corporate advances made by Fannie Mae- or Freddie Mac-approved residential mortgage servicers 
under pooling and servicing agreements). 

SBA Pool Certificates and Development Company Participation Certificates must be have 
been issued on or after January 1, 2008 (regardless of the dates of the underlying loans or 
debentures) and all other eligible ABS must have been issued on or after January 1, 2009.  All or 
substantially all of the underlying credit exposures of eligible auto loan ABS must have been 
originated on or after October 1, 2007.  Eligible auto ABS issued by a revolving (or master) trust 
must be issued to refinance existing auto ABS maturing in 2009 and must be issued in amounts no 
greater than the amount of the maturing ABS.  Eligible auto ABS may also be issued out of an 
existing or newly established master trust in which all or substantially all of the underlying 
exposures were originated on or after January 1, 2009.  Eligible floorplan ABS issued by a 
revolving (or master) trust must be issued to refinance existing floorplan ABS maturing in 2009 
and must be issued in amounts no greater than the amount of the maturing ABS.  Eligible 
floorplan ABS may also be issued out of an existing or newly established master trust in which all 
or substantially all of the underlying exposures were originated on or after January 1, 2009.   All 
or substantially all of the underlying credit exposures of eligible SBA-guaranteed loan ABS must 
have been originated on or after January 1, 2008.  All or substantially all of the underlying credit 
exposures of eligible student loan ABS must have had a first disbursement date on or after May 1, 
2007.  Eligible credit card ABS issued by a revolving (or master) trust must be issued to refinance 
existing credit card ABS maturing in 2009 and must be issued in amounts no greater than the 
amount of the maturing ABS.  All or substantially all of the credit exposures underlying eligible 
equipment loan ABS must have been originated on or after October 1, 2007.  All or substantially 
all mortgage servicing advances must have been originated on or after January 1, 2007.  Premium 
finance ABS issued by a revolving (or master) trust must be issued to refinance existing premium 
finance ABS maturing in 2009 and must be issued in amounts no greater than the amount of the 
maturing ABS.  Eligible premium finance ABS may also be issued out of an existing or newly 
established master trust in which all or substantially all of the underlying exposures were 
originated on or after January 1, 2009. 

Haircuts.  The New York Fed will determine collateral haircuts for each class of eligible 
collateral based on the average life of the eligible collateral pledged.  Haircuts currently range 
between 5% and 16% of the loan amount. 

Pricing and allocation.  The New York Fed will offer a fixed amount of loans under 
TALF on a monthly basis.  Borrowers wishing to request one or more TALF loans must indicate 
for each loan the eligible ABS collateral, the desired loan amount, and the desired interest rate 
format (fixed or floating), among other things.  Loan proceeds will be disbursed to the borrower, 
contingent on receipt by the New York Fed’s custodian banks of the eligible collateral.  The 
New York Fed will have absolute discretion to reject any bids.  It will also scrutinize any 
potentially high-risk ABS offered as collateral.  At the inception of each loan, the New York Fed 
will assess a non-recourse loan fee. 

Primary dealers.  Each borrower must use a primary dealer as its agent to access TALF 
and must deliver eligible collateral to a custodian.  Primary dealers are expected to collect, 
aggregate, and submit loan requests on behalf of their customers, similar to the role they perform 
at Treasury auctions. 

TALF SPV.  The New York Fed has set up an SPV to purchase and managed any assets it 
acquires under TALF.  The New York Fed will enter into a forward purchase agreement with the 
SPV, under which the SPV will commit, for a fee, to purchase all assets securing a TALF loan at a 
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price equal to the TALF loan amount plus accrued but unpaid interest.  Treasury will purchase 
subordinated debt issued by the SPV to finance the first tranche of asset purchases (now up to 
$100 billion), using TARP funds.  The New York Fed will lend funds in excess of the $100 billion 
to the SPV, if needed.  The New York Fed’s loan to the SPV will be senior to Treasury’s 
subordinated loan, with recourse to the SPV and will be secured by all the assets of the SPV.  All 
cash flows from the SPV assets will be first used to repay principal and interest on the New York 
Fed’s senior loan until the loan is repaid in full.  Next, the cash flows will be used to repay 
Treasury’s loan in full.  Thereafter, the New York Fed and Treasury will share any residual cash 
flows. 

H-1B visa considerations.  On March 31, 2009, the Federal Reserve posted “Frequently 
Asked Questions” (“FAQs”) relating to the Employ American Workers Act (“EAWA”).  EAWA 
was enacted on February 17, 2009 as part of the stimulus bill and applies certain requirements to 
recipients of funding under TARP or section 13 of the Federal Reserve Act (“covered funding”) 
related to hiring new employees who are in H-1B nonimmigrant status.  The FAQs were 
developed in consultation with the U.S. Citizenship and Immigration Services in the Department 
of Homeland Security.   

Under EAWA, any company that has received covered funding and seeks to hire H-1B 
workers is considered to be an “H-1B dependent employer”.  An H-1B dependent employer must 
make certain attestations to the Department of Labor when filing certain labor condition 
applications, including: 

• The employer has taken good faith steps to recruit U.S. workers using industry-wide 
standards and offering compensation that is at least as great as those offered to the H-1B 
nonimmigrant. 

• The employer has offered the job to any U.S. worker who applies and is equally or better 
qualified for the job that is intended for the H-1B nonimmigrant. 

• The employer has not “displaced” any U.S. worker employed within the period beginning 
90 days prior to the filing of the H-1B petition and ending 90 days after its filing.  (A U.S. 
worker is “displaced” if the worker is laid off from a job that is essentially the equivalent 
of the job for which an H-1B nonimmigrant is sought.) 

• It will not place an H-1B worker to work for another employer unless it has inquired 
whether the other employer has displaced or will displace a worker within 90 days before 
or after the placement of the H-1B worker. 

For purposes of TALF, the “recipient” of funding is the applicable borrower under a 
TALF loan.  According to the FAQs, if the recipient of funding is a Special Purpose Vehicle 
(“SPV”)—which is not defined in the FAQs—EAWA applies to the SPV and “to any entity that 
owns or controls 25% or more of the total equity of the SPV.” 
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D. MAKING HOME AFFORDABLE PROGRAM 

On February 18, President Obama announced the outlines of new plan to make mortgages 
more affordable and to slow the economy’s increasing rates of mortgage delinquency and 
foreclosure.  Pursuant to the Making Home Affordable Program, the government will offer direct 
assistance to an estimated 7 to 9 million homeowners and, by providing an additional $200 billion 
in funding to Fannie Mae and Freddie Mac, indirect assistance to the broader mortgage market.  
The plan was initiated on March 4 and comprises (i) refinancing opportunities for current 
borrowers, (ii) a $75 billion Homeowner Stability Initiative and (iii) increased funding for Fannie 
Mae and Freddie Mac.  In addition, on April 28, Treasury announced the Second Mortgage 
Program for modification of second lien mortgages.   

Refinancing Opportunities for Current Borrowers 

The Home Affordable Refinance Program offers aid to performing borrowers who, due to 
the decline in their home values, are unable to refinance their mortgages and take advantage of 
historically low prevailing mortgage rates.  Under current rules, loans eligible to be purchased or 
guaranteed by Fannie Mae or Freddie Mac—so-called “conforming loans”—are available only 
when the ratio of the amount of the loan to the value of the property securing it is equal to or less 
than 80 percent.  Borrowers who have taken out conforming loans but whose properties have 
declined in value to such an extent that their loan-to-value ratios exceed 80 percent are thus unable 
to refinance their conforming mortgages (at least without injecting additional equity to pay off a 
portion of their existing loans). 

The new program increases the availability of refinancing options by allowing non-
delinquent borrowers of certain conforming loans whose loan-to-value ratios are between 80 and 
105 percent to refinance into 15- or 30-year fixed rate loans.  Only loans owned or guaranteed by 
Fannie Mae or Freddie Mac may be refinanced.  The refinanced loans will have no prepayment 
penalties or balloon notes. 

Interest rates on the refinanced loans will be determined by the prevailing market rates at 
the time of the refinancing and any associated points and fees quoted by the lender.  Such rates 
will likely be less favorable than rates on traditional conforming loans, because the market for 
Fannie Mae or Freddie Mac loans is not yet developed for loans with loan-to-value ratios in 
excess of 80 percent.  Such loans will benefit from a Fannie Mae or Freddie Mac guarantee, but 
their performance characteristics will likely differ from traditional Fannie Mae or Freddie Mac 
loans. 

The increased availability of refinancing options will have at least two foreseeable effects.  
First, it will remove the “cushion” provided to Fannie Mae and Freddie Mac by higher interest 
payments.  The drop in home prices has increased the frequency of foreclosures and the 
corresponding losses borne by Fannie Mae and Freddie Mac.  Such losses have been partially 
mitigated by above-market interest payments on performing loans that Fannie Mae and Freddie 
Mac continue to hold.  The new refinancing program will cause Fannie Mae and Freddie Mac to 
suffer net losses if the decline in interest payments due to refinancing exceeds the cost savings that 
result from the refinanced loans defaulting less frequently.  Second, the new refinancing options 
will cause higher-than-expected prepayments on existing loans with loan-to-value ratios greater 
than 80 percent, which will have consequences for investors in securities backed by such loans. 
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$75 Billion Homeowner Stability Initiative  

The second component of the plan is assistance to borrowers particularly at risk of 
defaulting on their mortgages.  The centerpiece of this assistance is the Home Affordable 
Modification Program, a $75 billion program designed to fund and facilitate loan modifications 
for up to 3 to 4 million borrowers.  Of the $75 billion, $50 billion will be drawn by Treasury from 
TARP funds and $25 billion will be provided by Fannie Mae and Freddie Mac.  In addition, as 
announced in the Financial Stability Plan, the government plans to (i) develop new loan 
modification guidelines that will be required for all financial institutions that accept Financial 
Stability Plan funds and voluntary for other financial institutions and (ii) through changes to the 
bankruptcy code and Federal Housing Administration and Veterans Administration programs, 
facilitate additional loan modifications. 

Home Affordable Modification Program.  Through a combination federal funding and 
incentive payments, the Home Affordable Modification Program aims to cause lenders to 
voluntarily and temporarily lower the mortgage payments of at-risk borrowers.  Modifications are 
available for first mortgage loans on owner-occupied properties that (i) require a monthly 
mortgage payment in excess of 31 percent of the borrower’s monthly income and (ii) that fall 
within the limits of Fannie Mae or Freddie Mac conforming loans (though they need not be owned 
or guaranteed by Fannie Mae or Freddie Mac).  Borrowers with high total debt service—in 
particular, total “back end” debt (including housing debt, car loans and credit cards) of more than 
55 percent of their income—may only modify their loans if they enter a HUD-certified counseling 
program.  Borrowers whose combined mortgage debt excess the market value of their home may 
also qualify, although, as will be seen below, it is unclear what benefit the initiative will offer 
them if their monthly mortgage payment is not also in excess of 31 percent of their monthly 
income. 

Loan modification will work as follows.  The lender, either by reducing a loan’s interest 
rate or (less likely) its principal balance, will reduce the loan’s monthly payment to 38 percent of 
the borrower’s monthly income.  Next, the government will share, dollar-for-dollar, the cost of a 
further reduction of the monthly payment until it represents 31 percent of the borrower’s monthly 
income.  The reduced rate must be kept in place for five years, after which point it can be 
gradually stepped-up to the rate for conforming loans at the time of the modification.  The 
government did not make clear whether the program will be available if the loan is currently 
owned by a person or entity other than the lender although, given the great number of mortgage 
loans that are sold soon after origination, it most likely will be. 

A series of incentive payments will encourage loan modifications and, subsequently, 
timely payments by borrowers.  First, servicers, likely due to the additional complexity of 
servicing modified loans and to further encourage timely payments, will receive $1,000 for each 
eligible modification and an additional $1,000 for each year (up to three years) that the borrower 
stays current on its loan.  Second, in order to encourage modification of non-delinquent loans, if a 
loan is modified prior to its borrower missing a payment the mortgage holder will receive $1,500 
and the servicer $500.  Third, if the borrower remains current on the modified loan, the 
government will pay up to $1,000 each year (for up to five years) to reduce the principal balance 
of the borrower’s loan.  Finally, because lenders often foreclose on properties instead of 
modifying loans out of fear that a property’s market value may decline, FDIC and Treasury will 
create a $10 billion insurance fund to protect lenders from declines in a home price index. 

The government has outlined additional features of the initiative.  Incentive payments will 
only be made for modifications that result in a smaller loss for the lender (taking in account the 
incentive payments) than would result from foreclosure.  (Since no lender would voluntarily opt 
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for a costlier course of action, the value of this provision is unclear.)  Lenders will receive 
additional incentives to use alternatives to foreclosure, such as short sales or taking deeds in lieu 
of foreclosure.  Finally, compliance with all aspects of the Homeowner Stability Initiative will be 
monitored by Fannie Mae and Freddie Mac, subject to Treasury’s oversight and the Federal 
Housing Finance Agency’s conservatorship of those entities.  

Guidelines for loan modifications.  The administration believes that the lack of clear and 
consistent loan modification guidelines has limited loan modifications.  Treasury, in conjunction 
with the FDIC, will develop such guidelines, publish them on the internet, require that they be 
adopted by banks that receive funds under the Financial Stability Plan (as previously announced) 
and apply them when permissible and appropriate to all loans owned or guaranteed by the federal 
government and all loans owned or serviced by insured banks supervised by the Office of the 
Comptroller of the Currency, the Office of Thrift Supervision, the Federal Reserve, the FDIC and 
the National Credit Union Administration. 

Judicial modifications and other changes.  The administration will seek to modify 
personal bankruptcy provisions to allow judges to treat as unsecured the amount of a debtor’s 
mortgage loan in excess of the value of the mortgaged property.  This will enable the judge to 
modify the terms of such loan to make payments more affordable for the borrower.  To qualify for 
such a modification, a borrower must first ask the loan’s servicer or lender for a modification and 
certify that he or she has provided the servicer or lender with essential information for such 
purpose.  Only mortgage loans conforming to Fannie Mae or Freddie Mac loan limits are eligible.  
The legislation will ensure that holders of loans guaranteed by the Federal Housing 
Administration or Veterans Administration are not harmed by the modification. 

Modifications of Second Lien Mortgages.  The Second Mortgage Program will allow 
second lien mortgages to be modified through interest rate reductions, term extensions, principal 
forbearance or principal extinguishment.  For amortizing loans, the government will share the cost 
of reducing the interest rate on the loan to one percent; the term of the loan will be extended to 
match the term of the modified first mortgage senior to it; the servicer will forbear on the same 
proportion of principal any principal forbearance on the first lien; and, after five years, the interest 
rate will step up to the then-current rate on the first lien mortgage and amortize over the remaining 
term.  For interest-only (i.e., non-amortizing) loans, the government will share the cost of reducing 
the interest rate to two percent; the servicer will forbear on the same proportion of principal any 
principal forbearance on the first lien; and, after five years, the interest rate will step up to the 
then-current rate on the first lien mortgage and amortize over the remaining term.  For servicers 
who participate in the first lien modification program, and who also service a second lien 
mortgage on the same property, the second lien will be automatically modified. 

Increased Funding for Fannie Mae and Freddie Mac 

In the third leg of the Making Home Affordable Program, Treasury will inject an 
additional $100 billion of capital into each of Fannie Mae and Freddie Mac.  Pursuant to the 
Housing and Economic Recovery Act of 2008, Treasury executed preferred stock purchase 
agreements to contribute $100 billion to each of the agencies.  Treasury will amend those 
agreements and increase the amounts of its commitments to $200 billion.  The addition capital 
will be drawn from funds authorized by the Housing and Economic Recovery Act rather than 
TARP. 
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E. SMALL BUSINESS AND COMMUNITY LENDING INITIATIVE 

On March 16, Treasury, the Small Business Administration (“SBA”) and the IRS initiated 
several measures called for by the Financial Stability Plan’s Consumer and Business Lending 
Initiative to assist small businesses.  First, pursuant to provisions of the American Recovery and 
Reinvestment Act, the SBA temporarily increased the size of the government guarantee of SBA 
loans to 90% and lowered up-front fees for borrowers and lenders.  Second, Treasury announced 
that it would allocate up to $15 billion to the TALF program for the purchase of securities backed 
by SBA loans or first-lien mortgages originated in connection with the SBA’s 504 Community 
Development Loan Program.  Third, also pursuant to the Recovery Act, the IRS issued guidance 
regarding several programs providing tax relief to small businesses, including a five-year 
carryback for tax refunds. 
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IV. LIMITATIONS ON EXECUTIVE COMPENSATION 
EESA, as enacted in October 2008, provided that institutions from which Treasury 

directly acquires debt or equity instruments will be subject to “appropriate” standards for 
executive compensation and corporate governance as determined by Treasury, including certain 
standards mandated in Section 111(b) of the EESA.  Following EESA’s enactment, Treasury 
issued guidance on the scope of the statutory executive compensation standards as applied to 
institutions participating in the Capital Purchase Program and the Systemically Significant Failing 
Institutions Program (“SSFIP”).  On January 16, 2009, Treasury issued amendments to this 
guidance to clarify certain provisions, add compliance certification rules and provide interpretive 
guidance to institutions participating in TARP.  These amendments have not published in the 
Federal Register, and, by operation of a White House memorandum dated January 20, are 
considered under review by, and subject to the approval of, the Obama administration. 

On February 4, the White House Office of the Press Secretary issued a press release 
stating that Treasury announced new guidelines on executive pay for recipients of TARP funds.  
This release, which itself set out the aforementioned guidelines, did not purport to replace then-
existing rules.  Moreover, practitioners have debated the nature and legal effect of Treasury 
“guidelines” announced through a White House press release.   

On February 17, President Obama signed into law the new economic stimulus bill, which 
amended Section 111 of the EESA and significantly expanded the scope of the statutory executive 
compensation standards.  On February 24 and 26, the SEC issued interpretive guidance relevant to 
certain provisions of revised Section 111.  Treasury has not issued any guidance under the 
stimulus bill. 

In March and April, following press reports of, and New York State Attorney General 
investigations into, bonus payments to senior employees at Merrill Lynch and AIG, the House has 
passed, and the Senate has proposed, legislation designed to tax these and other such “excessive” 
bonuses (retroactively in certain cases) and prevent similar payouts in the future.  All bills appear 
to be stalled for now, possibly in response to constitutionality questions raised by President 
Obama and a Congressional Research Service Report.  The bills are described in more detail 
below. 

Set forth below is a summary of the executive compensation rules that will apply to TARP 
recipients under (i) the EESA, as amended by the stimulus bill; (ii) the February 4 Treasury 
guidelines; and (iii) the existing CPP and SSFIP Treasury guidance, in each case, generally 
assuming all existing rules are applicable and intended to operate together.  We have also 
provided information on recently proposed federal legislation, certain institution–specific 
restrictions on compensation, reactions from the financial community to the increased regulation 
of executive compensation and a summary of what can be expected in the executive compensation 
arena over the coming months.   

It is important to note that the executive compensation provisions in the economic 
stimulus bill raise numerous interpretive issues, which will require further guidance from Treasury 
and the SEC.  Moreover, the bill was signed less than two weeks after Treasury’s February 4 
guidelines and, as such, it is not entirely clear to what extent Treasury’s February 4 guidance, or 
any of its prior guidelines, will operate along with the stimulus bill. 

The summary of TARP provisions below is organized by setting forth the current 
executive compensation rules applicable to all participants in TARP, those that apply to 
institutions receiving future assistance under generally applicable capital access programs 
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(including the Capital Assistance Program), those that apply to institutions receiving future 
exceptional government financial assistance, and those that apply to institutions currently 
participating in the SSFIP.  (Institutions participating in the CPP must follow rules applicable to 
all TARP recipients and the rules under Treasury’s February 4 guidelines that apply to institutions 
receiving future assistance under generally applicable capital access programs, and so such rules 
are not set out in a separate section.) 

Rules Applicable to All TARP Participants 

The executive compensation rules in the stimulus bill will apply to all entities receiving 
TARP funds, including those that have already received TARP funds and those entities that will 
receive such assistance in the future.  This retroactive applicability differs from Treasury’s 
February 4 guidance, which, in almost all respects, would have applied only to institutions that 
became recipients of TARP funds in the future.  (Note that, because the stimulus bill directs 
Treasury to adopt implementing rules, some practitioners have posited that the stimulus bill’s 
rules are not effective until regulations are issued by Treasury.) 

These rules are as follows: 

• $500,000 employer tax deduction cap under Section 162(m)(5) of the Internal Revenue 
Code (added by Section 302 of the EESA); 

• limits on compensation that exclude incentives for senior executive officers to take 
unnecessary and excessive risks that threaten the value of the entity; 

• provision for the recovery of any bonus, retention award or incentive compensation paid 
to a senior executive officer and any of the next 20 most highly compensated employees 
and any of the next 20 most highly-compensated employees of the entity based on 
statements of earnings, revenues, gains, or other criteria later found to be materially 
inaccurate; 

• prohibition on TARP recipients making any “golden parachute” payment to a senior 
executive officer or any of the next five most highly-compensated employees (under this 
rule, “golden parachute” covers any payment to a senior executive officer for departure 
from a company for any reason, except for payments for services performed or benefits 
accrued; under Treasury guidance applicable to TARP recipients participating in the CPP, 
severance up to three times the average taxable wage compensation over the five years 
preceding the employment termination could be paid); 

• prohibition on TARP recipients paying or accruing any bonus, retention award, or 
incentive compensation other than (a) any bonus payment required to be paid under a 
written employment contract executed on or before February 11, 2009 or (b) long-term 
restricted stock that (i) does not fully vest during the period of TARP assistance, (ii) has a 
value not greater than one-third of the total amount of annual compensation of the 
employee receiving the stock, and (iii) is subject to other terms Treasury determines are in 
the public interest.  The number and identity of employees to whom this prohibition 
applies will depend on the degree of TARP assistance received by the financial institution, 
as follows:  

• less than $25 million ⇒ the most highly compensated employee  
• at least $25 million but less than $250 million ⇒ five most highly-compensated 

employees  
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• at least $250 million but less than $500 million ⇒ senior executive officers and at 
least the 10 next most highly-compensated employees 

• $500 million or more ⇒ senior executive officers and at least the 20 next most 
highly-compensated employees; 

• prohibition on any compensation plan that would encourage manipulation of the reported 
earnings of the TARP recipient to enhance the compensation of any of its employees; 

• TARP recipients must establish a Board Compensation Committee, comprised entirely of 
independent directors, for the purpose of reviewing employee compensation plans;   

• the CEO and CFO of each TARP recipient must provide written certifications of 
compliance by the TARP recipient with the requirements of Section 111 of the EESA (for 
entities with publicly traded securities, the certification is made to the SEC; for entities 
that are not publicly traded, the certification is made to Treasury).  The stimulus bill does 
not specify an effective date for this provision; however, guidance from the SEC issued on 
February 24 and updated on February 26 states that the SEC is following views expressed 
by Senator Christopher Dodd in a February 20 letter to the agency that this requirement is 
not yet effective because it relates to compliance with standards not yet established by 
Treasury. 

• Treasury guidelines and regulations also include certification rules, though the extent and 
likelihood of their applicability in light of the stimulus bill’s passage and the Obama 
administration’s order placing certain Bush administration regulations under review, is not 
clear.  Specifically, under Treasury’s February 4 guidelines, CEOs of all companies that 
have received or do receive any form of government assistance must certify that the 
companies have strictly complied with statutory, Treasury and contractual executive 
compensation restrictions and re-certify such compliance annually.  Under Treasury’s 
January 16 regulatory action, the CEO of a CPP participant must provide certain specific 
certifications to the Chief Compliance Officer of TARP, including annual certifications, 
effectively providing that the participant has complied with CPP compensation rules and 
confirming the identity of officers whose compensation is restricted by such rules. 

• each TARP recipient’s Board Compensation Committee must meet semi-annually to 
discuss and evaluate employee compensation plans in light of an assessment of any risk 
posed to the TARP recipient from such plans (if the TARP recipient’s common or 
preferred stock is not registered under the Exchange Act and the TARP recipient has 
received $25 million or less in TARP assistance, then the above duties may be carried out 
by the entity’s full board of directors); 

• the board of directors of each TARP recipient must have in place a company-wide policy 
regarding excessive or luxury expenditures, as identified by Treasury (these expenditures 
“may” include excessive expenditures on entertainment or events, office and facility 
renovations, aviation or other transportation services, or other activities or events that are 
not reasonable expenditures for staff development, reasonable performance incentives or 
other similar measures conducted in the normal course of business operations); 

• any proxy or consent or authorization for an annual or other meeting of the shareholders 
of any TARP recipient that occurs during the period of TARP assistance must permit a 
separate shareholder vote to approve the compensation of executives, as disclosed 
pursuant to the SEC’s compensation disclosure rules.  The stimulus bill does not specify 
an effective date for this provision; however, the SEC’s February 24 and 26 guidance 



35 

 

states that on this point the SEC is also following Senator Dodd’s views, expressed in his 
February 20 letter, in this case,  that this provision is applicable to preliminary or 
definitive proxy statements filed with the SEC after February 17 (other than definitive 
proxy statements that relate to preliminary proxy statements filed on or before February 
17, 2009) and that companies must permit the vote every year, even if they do not receive 
any shareholder proposal on approval of executive compensation.  (As a result of this rule, 
at least 300 companies are expected to file say on pay proposals this season.); 

• Treasury may impose other “appropriate” executive compensation and corporate 
governance standards; and 

• Under Treasury’s February 4 guidelines, Compensation Committees must provide an 
explanation of how their senior executive compensation arrangements do not encourage 
excessive and unnecessary risk-taking (the guidelines do not state where, when or in what 
form such an “explanation” must be made). 

Rules Applicable to Institutions Participating in Future Generally Applicable Capital Access 
Programs 

All future participants in generally applicable capital access programs will be subject to 
the following guidelines issued by Treasury on February 4, though, again, it is not clear to what 
extent these guidelines will be enforced or modified in light of the subsequent passage of the 
stimulus bill: 

• firms must comply with a $500,000 cap and restricted stock rule applicable to companies 
receiving exceptional government assistance (described below) but this cap may be 
waived by disclosure of compensation and, if requested, a non-binding “say on pay” 
shareholder resolution;  

• firms must review and disclose the reasons compensation arrangements of both the senior 
executives and other employees do not encourage excessive and unnecessary risk taking; 

• companies must have in place provisions to claw back bonuses and incentive 
compensation from the 20 senior executives following the top five senior executive 
officers if such executives are found to have knowingly engaged in providing inaccurate 
information relating to financial statements or performance metrics used to calculate their 
own incentive pay (this is the same as for companies receiving exceptional assistance); 
and 

• the company-wide expenditures policy should be posted on the company website, and 
CEOs must certify expenditures that could be viewed as excessive or luxury items (this is 
the same as for companies receiving exceptional assistance).  

Rules Applicable to Banks Needing Exceptional Assistance 

Under Treasury’s February 4 guidelines, the following additional rules apply to 
institutions receiving future exceptional financial assistance from the government (i.e., assistance 
that is more than allowed under a widely available standard program): 

• the total amount of compensation for senior executives subject to Internal Revenue Code 
Section 162(m)(5) is limited to $500,000; restricted stock or other similar long-term 
incentive arrangements are not subject to this cap if structured so that the executive will 
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only be able to cash in on such stock either after the government has been repaid 
(including for contractual dividend payments) or after a specified period according to 
conditions that consider, among other factors, the degree a company has satisfied 
repayment obligations, protected taxpayer interest or met lending and stability standards;  

• the rationale for how compensation is tied to sound risk management must be submitted to 
a non-binding shareholder resolution (note that the stimulus bill’s “say-on-pay” rule did 
not necessarily apply to these risk assessments; rather, the annual proxy executive 
compensation disclosure must be submitted for approval); 

• companies must have in place provisions to claw back bonuses and incentive 
compensation from the 20 senior executives following the top five senior executive 
officers if such executives are found to have knowingly engaged in providing inaccurate 
information relating to financial statements or performance metrics used to calculate their 
own incentive pay; and 

• the ban on severance pay covers the top 10 senior executives, and severance for the next 
25 executives may not exceed one year’s compensation. 

Rules Applicable to Institutions Currently Participating in the SSFIP 

The executive compensation rules summarized above that are applicable to all TARP 
recipients will apply to all current participants in the SSFIP.  It appears that any future participants 
in the SSFIP will also be subject to the rules summarized above that are applicable to TARP 
recipients receiving exceptional assistance from the government.  Currently, the only institution 
participating in the SSFIP program is AIG. 

AIG’s executive compensation limitations under its securities purchase and exchange 
agreements.  On April 17, AIG entered into two agreements with Treasury, finalizing the financial 
assistance package pursuant to which AIG exchanged preferred shares and a warrant for 
approximately $170 billion.  This portion of the financial assistance was originally intended to 
provide $30 billion to AIG, but was reduced by $165 million as an offset to the bonus payments 
AIG made in March to employees of its financial products unit and which led to public 
controversy.   

The Securities Purchase and Exchange Agreements require AIG to continue to maintain 
policies limiting corporate expenses, lobbying activities and executive compensation, including 
restrictions under Notice 2008-PSSFI, whose guidance is currently only applicable to AIG.  
Pursuant to such guidance, AIG agreed that its senior partners, defined as employees who 
participate in the company’s “senior partners plan” (approximately 60 employees), are prohibited 
from receiving any severance payments.  

Citigroup and Bank of America (although they are not SSFIP participants) are following 
similar guidance on golden parachutes according to their Securities Purchase Agreements under 
the Targeted Investment Program.   

AIG’s Securities Purchase and Exchange Agreements also require that retention payments 
for senior partners not exceed 3.5 times the senior partner’s base salary and target annual bonus, 
and employees who are promoted to a senior position must sign waivers if their promotion entitles 
them to bonuses above the limits.  In addition, AIG may not use funds provided under the 
agreements to pay annual bonuses or other performance awards and must allow for independent 
confirmation that it has not done so.   
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The new agreements must also comply with the executive compensation restrictions 
detailed in ARRA’s Section 7001 when it is implemented by Treasury regulations.   

Recent Proposed Legislation 

On April 1, the House of Representatives passed a bill (H.R. 1664), by a 247-171 margin, 
that would amend EESA to prohibit “unreasonable and excessive compensation” (as determined 
by the Treasury Secretary in consultation with and with approval from federal financial regulators) 
by financial institutions that receive or have received “direct capital investments” of taxpayer 
money through TARP or pursuant to the Housing and Economic Recovery Act of 2008.  
Compensation must also be based on performance standards.  It would therefore apply to 
executives and employees of Federal Home Loan Bank, Fannie Mae and Freddie Mac, as well as 
to AIG and other recipients of TARP funds, notwithstanding contrary terms of compensation 
contracts.  These compensation restrictions would not apply to “small community banks.” 

The prohibition would apply to all executives and employees, and would not be limited to 
top officers or the bank’s most highly compensated individuals, and would be in effect while the 
capital investment remains outstanding.  For this purpose, the statute does not distinguish between 
investments in the form of preferred shares, warrants, or any other type of instrument and does not 
define “direct” investments.  Institutions are, however, allowed to pay “longevity” bonuses or 
payments in the form of restricted stock.  Longevity bonuses are not defined.  The bill directs 
Treasury to establish definitions and standards for “performance-based” compensation and 
“unreasonable and excessive” compensation. 

On March 19, the House of Representatives passed the Pay for Performance Act of 2009 
(H.R. 1586) by a 328-93 vote, which would enact a 90% excise tax on “excessive compensation” 
since January 1 for executives at companies that have received at least $5 billion in TARP funds.  
This Act is considered Congress’ attempt to reclaim taxpayer money used to pay for bonuses at 
AIG, Fannie Mae and Freddie Mac.  By its terms it would not tax bonuses paid by Merrill Lynch 
in late 2008, though these bonuses have also elicited a negative public reaction. 

In response, the Senate Finance Committee proposed a bill (S. 651) which, although 
casting a wider net (it would tax both the companies and the individual recipients of bonuses, and 
would apply to more companies—not just those receiving more than $5 billion in TARP funds), 
would call for a 35% excise tax on excessive retention bonuses (with respect to non-retention 
bonuses, such as bonuses for performance or an annual year-end previous bonus, the same tax 
rates apply but only for amounts over $50,000).  This bill is in draft form and has not been put to a 
vote in the Senate. 

Chrysler Bankruptcy 

In connection with its Chapter 11 filing, Chrysler has proposed a transaction whereby (i) 
pursuant to a Master Transaction Agreement, Chrysler’s business would be preserved as a U.S.-
based company under new ownership and (ii) financing would be provided in part by a $6 billion 
capital infusion by Treasury and in part by a debtor in possession (“DIP”) loan in the amount of 
$4.5 billion.  Both the Master Transaction Agreement and the DIP Loan Agreement contain 
restrictions on executive compensation negotiated by Chrysler. 

Response from the Financial Community; Repayment of TARP Funds  

It has been reported in the press that banks have warned that the executive compensation 
rules in the stimulus bill and in the proposed federal legislation diminish the banks’ appetites to 
participate in government financial rescue programs, such as the CPP, CAP, TALF and PPIP, 
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because the rules restrict their ability to pay management at levels the banks think are required to 
conduct their businesses and remain competitive.  The press has reported that executive search 
specialists predict that talent will leave banks subject to these limits for hedge funds or foreign 
banks, though even such opportunities may be limited in the current environment.  The press has 
reported one bank spokesman stating that Congress’ bonus legislation may be counterproductive 
to restarting economic growth and stabilizing the financial system and a bank consultant as stating 
that banks may try to avoid TARP and boost capital ratios by reducing lending. 

Some CPP participants have repaid their TARP funds.  (The stimulus bill provides that 
Treasury must give TARP recipients an opportunity to re-pay public TARP funds, without having 
to replace such funds with private capital; once Treasury is repaid, and all preferred shares that 
had been issued to Treasury are cancelled, Treasury must liquidate the bank warrants it holds, and 
the executive compensation rules imposed by the stimulus bill generally cease to apply.)  The 
moves by banks to repay Treasury may reflect a backlash in the financial community to the 
executive compensation rules imposed by the stimulus bill. 

Meanwhile, other financial institution executives, such as Goldman Sachs CEO Lloyd 
Blankfein at the spring meeting of the Council of Institutional Investors, have acknowledged the 
need for reform of compensation practices on Wall Street.   

Application of Executive Compensation Restrictions to Other Programs  

PPIP.  Whether compensation restrictions apply could be a determinative factor for funds 
considering participation in the program.  According to Legacy Securities Program and Legacy 
Loans Program Frequently Asked Questions issued by Treasury on March 23, “the executive 
compensation restrictions” will not apply to “passive” private investors in Public-Private 
Investment Funds.  Treasury did not explain what was meant by “passive” investors, but the FAQs 
suggested that an investor participating in management or with the right to control fund activities 
could be subject to compensation limits.  An investor participating in day-to-day management of a 
fund or having the right to appoint more than one director of a fund would likely not be 
considered passive.   

In order to clarify the matter, on April 21 Treasury issued updated FAQs for the Legacy 
Securities Program, stating that the executive compensation restrictions would not apply to asset 
managers of or private investors in Legacy Securities Program PPIFs provided that such asset 
managers and their employees are not employees of, or controlling investors in, the PPIFs and that 
other investors are purely passive.  (We expect the Treasury will provide similar guidance with 
respect to the Legacy Loans Program, given that the initial FAQs for both programs were identical 
on this issue.)  Furthermore, in Congressional testimony the same day, Secretary Geithner stated 
that Treasury is in the process of completing a draft of a rule for applying compensation 
restrictions to PPIFs and suggested that executive compensation limits need not to apply to PPIP 
partnerships.   

The revised Legacy Securities Program FAQs and Geithner’s testimony conflicted with an 
April 9 letter by Treasury, quoted in the April 21 Quarterly Report to Congress of the Office of 
Special Inspector General for the Troubled Asset Relief Program (“SIGTARP”), which said that 
the executive compensation restrictions would apply to fund managers that are “co-owners” of the 
PPIFs.  We are awaiting further guidance on these points, including whether the concepts in the 
revised Legacy Securities Program FAQs will apply to the Legacy Loans Program. 
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Looking Forward 

Attorneys are preparing for more regulation, legislation, enforcement activities and 
litigation in the executive compensation arena (including beyond the financial services industry, as 
discussed below). 

Regulation.  Under the stimulus bill, Treasury is required to issue regulations establishing 
executive compensation and corporate governance standards, as outlined in the bill.  The bill does 
not set a deadline for the issuance of such guidance, and no guidance has been released as of the 
date of this reference guide.  In April, U.S. Congressman, and House Oversight and Government 
Reform Committee Chairman, Edolphus Towns wrote to Treasury Secretary Timothy Geithner 
asserting that Treasury was deliberately avoiding issuing the regulations called for by the bill.   

In his April 21 Congressional testimony, Secretary Geithner stated that the Administration 
is currently working to develop an interim final rule that will set clear standards of acceptable 
compensation for recipients of federal assistance under the EESA.  

The April 21 SIGTARP report summarized executive compensation limits effected since 
the enactment of EESA and made recommendations to Treasury as to actions it should take 
regarding the regulation of executive compensation in existing and future programs.  SIGTARP 
urged Treasury to issue regulations imposing the executive compensation restrictions laid out in 
the ARRA, because its review of responses to its survey of the 364 TARP recipients demonstrated 
that the absence of such regulations has caused uncertainty in implementing the requirements and 
may impede participation in future programs.  SIGTARP reported that the outcome is expected to 
be a comprehensive rule with applicability beyond the CPP.  

The February 4 White House release stated that the White House would schedule a joint 
conference with Treasury on Long-Term Executive Pay Reform at financial institutions, with 
shareholder advocates, major public pension and institutional investor leaders, policy-makers, 
executives, academics, and others attending.  The release states that Treasury would seek 
testimony, comment, and white papers on model executive pay initiatives for the purpose of 
establishing best practices and guidelines on executive compensation arrangements for financial 
institutions.  The conference has not been scheduled, and some suspect it may not occur in the 
near future due to short-staffing at Treasury and competing issues arising from the economic crisis 
requiring administration attention. 

In his April 21 testimony, Secretary Geithner stated that Treasury intends to engage in a 
thorough review of effective compensation and has informally solicited the ideas and analysis of 
experts throughout the country.   

Legislation.  Congress has demonstrated a willingness to address executive compensation 
matters through legislation but has also been criticized for playing to the public’s outrage for 
political gain.  Corporate governance, including executive compensation guidelines, are expected 
to be the subject of legislation to be introduced by Senator Charles Schumer, discussed below. 

Government enforcement.  The stimulus bill provides that Treasury shall review bonuses, 
retention awards, and other compensation paid to the senior executive officers and the next 20 
most highly-compensated employees of entities receiving TARP funds before enactment of the 
stimulus bill, to determine whether any such payments were inconsistent with the purposes of 
Section 111 of EESA, as revised by the stimulus bill or otherwise contrary to the public interest.  
If Treasury makes any such determination, it shall seek to negotiate with the TARP recipient and 
the subject employee for appropriate reimbursements to the government with respect to 
compensation or bonuses.  In his April 21 testimony, Secretary Geithner stated that Treasury plans 
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on conducting its review of TARP recipient compensation for the 25 most highly-compensated 
employees as required under the ARRA in the near future. 

The New York State Attorney General has investigated bonus payments at Merrill Lynch 
and AIG.  Bank of America (the current owner of Merrill Lynch) has turned over the names of the 
top 200 bonus recipients to the New York State Attorney General.  AIG turned names over as 
well, and many of the bonus recipients re-paid their bonuses—their names were not publicly 
disclosed by the state. 

Litigation.  Legal battles on the topic of executive compensation are being waged in 
courts throughout the nation.  The press has reported a derivative complaint filed on April 1 in 
California against AIG directors and officers alleging corporate waste, breach of fiduciary duty, 
abuse of control and unjust enrichment due to the payment of bonuses.  Shareholders are also 
suing Bank of America and taking aim at bonus payments by Merrill Lynch before the banks 
merged.  A Delaware shareholders’ derivative suit against Citigroup’s board of directors alleges 
that former CEO Charles Prince’s exit package amounted to corporate waste, and this allegation 
survived a Citigroup motion to dismiss. 

Other trends.  According to an April 9 report by Towers Perrin (a human resources and 
compensation consulting firm) say-on-pay proposals submitted by shareholders to companies 
participating in TARP have been withdrawn at most companies in light of the ARRA requirement 
that such companies submit the pay to a non-binding shareholder vote. 

Impact Beyond the Financial Community of Executive Compensation Issues Implicated by 
the Current Financial Crisis 

There is a growing consensus among industry professionals not only that TARP’s 
executive compensation rules may be a preview of future generally applicable law, but also that 
such rules should guide companies’ voluntary reform of their compensation policies.  Notably, the 
TARP rules seem to require scrutiny of plan design, for example, a determination by senior risk 
officials as to whether certain features of the plan itself create an incentive for undue risk-taking 
(such as a low salary/high bonus combination) or whether or not shareholders would approve of 
such arrangement in a say-on-pay vote (which an increasing number of companies is conducting 
voluntarily), as opposed to an analysis of the appropriateness of the substantive performance 
criteria of a compensation arrangement—as the pay for performance movement once stressed. 

In a speech to the Council of Institutional Investors on April 6, SEC Chairman Mary 
Schapiro indicated that the SEC would consider new compensation rules, and, in doing so, she 
cited reports from the Counterparty Risk Management Policy Group and the Financial Stability 
Forum that identified compensation schemes as one of the primary driving forces of the current 
financial crisis.  Chairman Schapiro stated that shareholders should fully understand how 
compensation structures and practices drive executive risk-taking.  She stated that the SEC would 
be considering whether greater disclosure is needed about how companies and their boards 
manage risks in the setting of compensation, including disclosure beyond the top five executive 
officers. 

According to reports, Senator Schumer is expected to introduce legislation that would 
include significant executive compensation provisions, representing perhaps the first significant 
extension of TARP’s executive compensation restrictions beyond the program and into general 
application.  Such provisions would include, among several other corporate governance rules: (i) a 
say-on-pay: a non binding vote by shareholders on executive pay practices and (ii) a say-on-
severance: allowing the shareholder vote on severance packages for executives following mergers 
or acquisitions. 
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Directive of the European Parliament and of the Council on Alternative Investment Fund 
Managers 

On April 29, the European Commission proposed the world’s first set of regulations for 
managers of hedge funds and private equity groups (called “Alternative Investment Fund 
Managers,” or “AIFM” in the directive) limiting fund manager and director compensation as part 
of the European union’s overall attempt to tighten financial service rules in the wake of the 
economic crisis.  The directive would effectively apply the Recommendations on Remuneration, 
which are two non-legally binding regulations—one applicable to the financial services sector of 
the EU economy and the other meant to apply to directors of companies listed on securities 
exchanges—as binding law for AIFM having their registered office or head office in the EU.   

The Recommendations on Remuneration include a requirement that bonuses and stock 
options be linked to financial performance over a period of years and a ban on severance pay for 
executives who do not perform well.  For directors of funds, certain equity awards would need to 
be held until the end of the director’s mandate.  The Recommendations also require capping 
executive pay even when performance goals are met.  In addition, they require that the fund be 
able to claw back bonuses if they turn out to be based on bogus numbers.  Just as the TARP rules 
require, the Recommendations call for an overall evaluation of compensation schemes and an 
analysis as to whether or not they incentivize undue risk on the part of managers.  While, notably, 
the regulations do not immediately apply to management fees (largely because many funds are 
based or run offshore), it has been reported that the Commission intends to extend regulations 
offshore in approximately three years.   
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V. TARGETED BAILOUT PROGRAMS 
Treasury has used a substantial portion of TARP funds, in combination with other Federal 

Reserve financing tools, for targeted bailouts of institutions perceived to be systemically 
important.  The government has provided this assistance to certain institutions that were ineligible 
for funding under the Capital Purchase Program (in the cases of AIG and the auto industry) or that 
needed funding in excess of their CPP allocation (in the cases Citigroup and Bank of America).  
To date, Treasury has deployed a total of $139.9 billion in TARP funds for targeted bailouts—
consisting of $70 billion to AIG, $20 billion to Citigroup (on top of $20 billion under the CPP), 
$20 billion to Bank of America (on top of $15 billion under the CPP) and $29.9 billion to the auto 
industry. 

Treasury has established three general programs under which these and future targeted 
bailouts could be carried out:  the Systemically Significant Failing Institutions Program (the 
“SSFIP”), the Targeted Investment Program and the Automotive Industry Financing Program. 

A. SYSTEMICALLY SIGNIFICANT FAILING INSTITUTIONS PROGRAM 

On November 25, 2008, Treasury announced guidelines for participation in the SSFIP, 
which is designated to limit the impact on the economy of the failure of systemically significant 
institutions.  To be eligible for the program, an institution must be systemically significant and 
face a substantial risk of failure.  There are no deadlines under the SSFIP. 

In determining the systemic significance of a particular institution, Treasury may 
consider, among other things: 

• the extent to which the failure of an institution could threaten the viability of its creditors 
and counterparties because of direct exposures to the institution;  

• the number and size of financial institutions that are similarly situated, or that would 
otherwise be likely to experience indirect contagion effects from the failure of the 
institution; 

• whether a disorderly failure would cause major disruptions to the markets; and  

• the institution’s ability to access alternative sources of capital and liquidity.  

Treasury will determine the form, terms and conditions of any investment on a case-by-
case basis in accordance with the considerations mandated in the EESA.  Treasury may invest in 
any financial instrument, including debt, equity or warrants that the Treasury Secretary determines 
to be a troubled asset, after consultation with the Federal Reserve and notice to Congress.  
Treasury will require any participant to provide Treasury with warrants or alternative 
consideration, as necessary, to minimize the long-term costs and maximize the benefits to 
taxpayers in accordance with EESA.  Treasury will also require any participant to comply with the 
limitations on executive compensation applicable to failing institutions, as described above.  
Further, Treasury will consider other measures, including limitations on the institution’s 
expenditures or bonuses, and corporate governance requirements, to protect the taxpayers’ 
interests or reduce ongoing risks to the financial system. 

The first and only participant under the SSFIP thus far is AIG. 
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AIG 

The federal government’s assistance to AIG was announced prior to the establishment of 
the SSFIP.  On September 16, AIG received access to an $85 billion secured credit facility from 
the New York Fed.  The facility had a 24-month term and an interest rate on outstanding balances 
of three-month LIBOR plus 850 basis points.  Under the terms of the facility, AIG was also 
required to pay a commitment fee of 850 basis points on undrawn funds.  The loan was 
collateralized by all assets of AIG and its primary non-regulated subsidiaries (including the stock 
of substantially all of its regulated subsidiaries).  The loan was to be repaid from the proceeds of 
the sale of AIG’s assets.  The government also received a 79.9% equity interest in AIG and the 
right to veto the payment of dividends to common and preferred shareholders.  On October 8, the 
New York Fed was authorized to borrow up to $37.8 billion in investment grade fixed-income 
securities from certain regulated U.S. insurances subsidiaries of AIG in return for cash collateral 
(these securities had previously been lent by AIG’s insurance company subsidiaries to third 
parties).  In addition, on October 31, AIG was permitted to access $20.9 billion through the 
Federal Reserve’s Commercial Paper Funding Facility. 

On November 10, Treasury and the Federal Reserve announced a restructuring and 
expansion of the original financial assistance package for AIG.   

• Capital injection.  Under the restructured package, Treasury purchased $40 billion of 
AIG’s newly issued senior preferred shares using TARP funds.  The capital injection by 
Treasury was made on substantially the same terms as are generally provided under the 
CPP.  AIG issued to Treasury senior preferred stock, with a liquidation preference of 
$10,000 per share, and a warrant.  The proceeds of the issuance of the preferred stock are 
to be used to repay the senior secured revolving credit facility made available by the 
New York Fed. 

Noteworthy differences from the CPP include a dividend rate of 10% (subject to 
adjustment by Treasury); redemption of the preferred shares is tied to Treasury’s 
ownership stake in voting securities of AIG falling below 30% and Treasury no longer 
controlling AIG; and restrictions on dividends and repurchases of junior or parity stock or 
common stock applicable for five years instead of three years.   

The warrant will entitle Treasury to purchase a number of shares of common stock of AIG 
equal to 2% of the issued and outstanding shares of common stock on the date of 
investment.  The initial exercise price will be $2.50 per share of common stock (par value 
of common stock on the date of the investment), subject to customary anti-dilution 
adjustments. 

AIG will be subject to the restrictions on executive compensation applicable to 
systemically significant failing institutions described in Section II.D.  

Treasury will also influence other aspects of AIG operations.  For as long as Treasury 
holds any preferred shares, AIG must comply with restrictions on corporate expenses and 
implement policies on lobbying, government ethics and political activities.  In addition, it 
is subject to certain reporting obligations.  Further, AIG must establish and maintain a risk 
management committee of its board to oversee and mitigate the major risks in its 
operations. 

• New York Fed credit facility.  The $85 billion New York Fed facility was reduced to $60 
billion.  The interest rate on the new $60 billion facility was reduced to three-month 
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LIBOR plus 300 basis points, and the fee on undrawn funds reduced to 75 basis points.  
The new facility has a term of five years, instead of two.  Other material terms of the 
facility remain the same.  

In addition to the $60 billion facility, the New York Fed established two new lending 
facilities for AIG: 

• Residential mortgage-backed securities facility.  Under this facility, on December 12, 
2008, a newly formed LLC, borrowed approximately $19.8 billion from the New York 
Fed and used the proceeds to purchase residential mortgage-backed securities (“RMBS”) 
from participating domestic AIG insurance company subsidiaries with an estimated fair 
market value of $20.8 billion as of October 31, 2008.  Proceeds to the insurance company 
subsidiaries, together with an additional $1 billion in funding in the form of a cash 
contribution from AIG, were used to return all cash collateral posted by the New York 
Fed as counterparty under AIG’s domestic securities lending program, which was 
subsequently terminated. 

The New York Fed lent the funds to the LLC for a term of six years, which may be 
extended in its sole discretion.  The loan is secured by the portfolio of RMBS held by the 
LLC, which has a par value of approximately $40 billion.  The interest rate on the loan is 
one-month LIBOR plus 100 basis points.   

Repayment of the loan will begin immediately upon the receipt of proceeds from the 
RMBS portfolio.  Payments from the maturity or liquidation of the assets in the LLC will 
occur on a monthly basis, and will be used first to pay the necessary costs and expenses of 
the LLC; then to repay the principal due to the New York Fed; then to pay all interest due 
to the New York Fed; then to pay up to $1 billion of deferred consideration to AIG’s 
domestic insurance company subsidiaries; and then to pay interest due in respect of such 
deferred consideration.  Upon payment of all of the foregoing, 1/6th of any remaining 
cash flows from the RMBS assets will be paid as deferred consideration to participating 
domestic AIG insurance company subsidiaries, and 5/6th will be paid to the New York 
Fed as contingent interest on the senior loan. 

• Collateralized debt obligations facility.  Under this facility, the New York Fed (and other 
parties) entered into agreements to unwind approximately $53.5 billion notional amount 
of credit derivatives written by AIG Financial Products and to enable a newly formed 
LLC to purchase the collateralized debt obligations (“CDO”) referenced by such 
derivatives.  As of December 2, 2008, the LLC had purchased approximately $46.1 billion 
of CDOs and unwound an equivalent notional amount of CDS.  Settlement on the 
remaining $7.4 billion is contingent upon the ability of the counterparties to unwind the 
related CDS.  The LLC borrowed $15.1 billion from the New York Fed for these 
transactions, and AIG has funded its $5 billion contribution in full.  Any additional CDO 
purchases will require further borrowing by the LLC, with a maximum limit of $30 
billion. 

The New York Fed lent the funds to the LLC for a term of six years, which may be 
extended in its sole discretion.  The interest rate on the loan is one-month LIBOR plus 100 basis 
points.  AIG’s equity contribution will accrue distributions at a rate of one-month LIBOR plus 300 
basis points.  The repayment of the loan will begin immediately upon the receipt of proceeds from 
the CDO portfolio.  Payments from the maturity or liquidation of the assets held by the LLC will 
be used first for the LLC expenses; then to repay the New York Fed; and then to make payments 
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to AIG.  Any remaining funds will be split between the New York Fed (two thirds) and AIG (one 
third). 

As part of the transaction, an AIG affiliate and the New York Fed agreed that the AIG 
affiliate would make a payment to the LLC to the extent that the collateral posted by it with 
counterparties with respect to terminated CDS was less than the negative mark-to-market value of 
the CDS as of October 31, 2008 or the LLC will make a payment to the AIG affiliate to the extent 
that the amount of such posted collateral exceeds such negative mark-to-market value. 

On March 2, 2009, Treasury announced a further restructuring of its assistance to AIG, 
comprising the following three elements: 

• Exchange of preferred equity.  Treasury will exchange its existing $40 billion of 
cumulative preferred shares for new preferred shares that more closely resemble common 
equity.  The new preferred (i) will be entitled to 10% non-cumulative dividends and 
certain voting rights if such dividends are unpaid and (ii) may not be redeemed for three 
years except with the proceeds of equity capital. 

• New equity capital.  Treasury will make $30 billion available through an equity capital 
facility that AIG may draw down in exchange for issuing preferred stock to Treasury.  
Such preferred stock will be similar to the preferred issued in the $40 billion exchange, 
but will not be subject to the three-year restriction on redemption.  

• Restructuring of revolving credit facility.  The $60 billion Revolving Credit Facility will 
be substantially restructured:  (i) in exchange for a reduction of $26 billion, the New York 
Fed will receive non-controlling interests in two special purpose vehicles created to hold 
the common stock of American Life Insurance Company and American International 
Assurance Company Ltd., two life insurance holding company subsidiaries of AIG; (ii) in 
exchange for an additional $8.5 billion reduction, the New York Fed will receive interests 
in securitized pools of life insurance policies held by AIG’s domestic life insurance 
subsidiaries; and (iii) on the remaining $25 billion facility, which pays interest at a rate of 
LIBOR plus 300 basis points, the existing floor of 3.5% on the LIBOR base rate will be 
removed. 

On March 4, as required by the terms of the Revolving Credit Facility, AIG issued shares 
representing a 77.9% interest in AIG to an independent trust for the sole benefit of Treasury.  
Pursuant to the terms of the revamped assistance and newly adopted management policies, AIG 
must be in compliance with the executive compensation and governance requirements of the 
EESA and must enforce restrictions on corporate expenses, lobbying and corporate governance. 

Public scrutiny of the AIG bailout resulted in two additional developments.  First, on 
March 15, 2009, under pressure from lawmakers and the media, AIG disclosed the names of 
counterparties to which it had remitted government bailout funds between September 16, 2008 
and December 31, 2008 and the amounts such counterparties received.  Specifically, AIG paid:  (i) 
$22.4 billion to credit default swap (“CDS”) counterparties of AIG Financial Product Corp. 
(AIGFP); (ii) $27.1 billion to other CDS counterparties to purchase the securities underlying such 
CDS contracts (with funds from the collateralized debt obligation facility created pursuant to the 
government’s November 10 bailout); (iii) $12.1 billion to municipalities in satisfaction of 
guaranteed investment agreement obligations; and (iv) $43.7 billion to counterparties to which 
AIG had lent securities (in exchange for cash) pursuant to its securities lending operation. 
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Second, a political firestorm erupted over AIG’s payment on March 15 of $165 million to 
418 current and former members of its financial products unit, pursuant to the terms of an 
employee retention plan executed in March 2008.  Questions were raised as to whether the 
Administration had taken sufficient steps to prevent such payments—which were publicly referred 
to as “bonuses”—from being made.  As discussed in Section IV, on March 19, the House, with 
significant bipartisan support, passed a bill to impose a 90% tax on bonuses paid in 2009 by 
financial institutions that received more that $5 billion in TARP funds.  Around the same time, the 
Senate Finance Committee proposed a similar bill. 

Public furor substantially subsided after several current and former employees of the 
financial products division elected to return their retention payments.  According to New York 
Attorney General Andrew Cuomo, as of March 25, 15 of the top 20 bonus recipients had agreed to 
return their payments and, in all, $50 million had been returned by employees of the financial-
products unit.  Further legislation regarding executive compensation remains in the works, but 
both the House bill passed on March 19, 2009, and its Senate companion appeared dead as of the 
date of this report. 
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B. TARGETED INVESTMENT PROGRAM 

On January 2, Treasury announced details of the Targeted Investment Program, which is 
designed to foster financial market stability.  Eligibility for participation in the program is based 
on the same eligibility factors set forth above in relation to the Asset Guarantee Program.   

Treasury will determine the form, terms and conditions of any investment under this 
program on a case-by-case basis.  Treasury may invest in any financial instrument that the 
Treasury Secretary determines to be a troubled asset, after consultation with the Federal Reserve 
and notice to Congress.  Institutions participating in the program are required to provide Treasury 
with warrants or alternative consideration to minimize the long-term costs and maximize the 
benefits to taxpayers.  Any participating institution is also required to adhere to rigorous executive 
compensation standards.  Treasury may also impose other limits on the institution’s expenditures 
or other corporate governance requirements to protect the interests of taxpayers. 

Citigroup 

On November 23, 2008, Treasury, the Federal Reserve and the FDIC agreed to provide 
Citigroup with a package of guarantees, liquidity access and capital, beyond the $25 billion 
already invested under the Capital Purchase Program.  Treasury and the FDIC provided a 
guarantee in respect of an asset pool of approximately $301 billion, which remains on Citigroup’s 
balance sheet, in exchange for preferred shares issued to Treasury and the FDIC.  If necessary, the 
Federal Reserve will provide additional liquidity backstop for the residual risk in the asset pool 
through a non-recourse loan.  Treasury has also provided a capital injection of $20 billion from 
TARP funds in exchange for preferred stock, upon terms substantially similar to those of the CPP.  

Citigroup is required to submit for approval of the government an executive compensation 
and bonus plan that rewards long-term performance and profitability, with appropriate limitations. 

Eligible asset guarantee.  The guarantee applies to a pool containing up to $301 billion of 
assets, including loans and securities backed by residential and commercial real estate, consumer 
loans and such other assets as may be agreed upon with the government.  The covered asset pool 
does not include any hedges.  The guarantee will continue for 10 years for residential assets and 
for five years for non-residential assets.  

Under the guarantee, Citigroup will absorb all losses in the pool of assets up to $29 
billion, plus $1 billion in exchange for excluding benefits from hedges, plus $9.5 billion existing 
loan loss reserve.  Losses in excess of Citigroup’s first loss position will be shared 90:10 between 
the government and Citigroup.  The government’s share of losses will be allocated to Treasury 
(which, via TARP, will absorb a second loss up to $5 billion) and the FDIC (which will absorb a 
third loss up to $10 billion). 

If the covered losses exceed Citigroup’s first loss position plus approximately $16.7 
billion (of which $15 billion will have been absorbed by Treasury and the FDIC), the Federal 
Reserve will fund the remaining pool of assets with a non-recourse loan at a floating rate using the 
overnight indexed swap rate plus 300 basis points, subject to Citigroup sharing 10% of such 
losses.  Interest payments are with recourse to Citigroup.  The covered asset pool will be the sole 
collateral to secure the loan.  

In return for the guarantee, Citigroup will issue approximately $7 billion of cumulative 
perpetual preferred stock (approximately $4 billion to Treasury and $3 billion to the FDIC) with a 
dividend rate of 8% and a warrant to Treasury to purchase approximately 67 million shares of 
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Citigroup’s common stock at a strike price of $10.61 per share.  The terms of the preferred stock 
and the warrant are substantially similar to those governing the preferred stock and warrants 
issued by Citigroup in return for the $20 billion capital injection by Treasury (see below).  

Citigroup is prohibited from paying common stock dividends in excess of $0.01 per share 
per quarter for three years without the consent of Treasury, the Federal Reserve and the FDIC.  
One of the factors to be taken into account before such consent is given is Citigroup’s ability to 
complete a common stock offering of appropriate size. 

The definitive agreements that have been entered into in respect of the asset pool include 
guidelines for managing the guaranteed assets, including reporting requirements and approval 
rights in favor of the government at certain thresholds.  If covered losses exceed $27 billion, 
Treasury, the FDIC and the Federal Reserve have the right to change the asset manager of the 
asset pool.  Citigroup will retain the income stream from the guaranteed assets, with a risk 
weighting of 20%. 

Capital injection.  Treasury also made a $20 billion capital injection in exchange for 
Citigroup’s issuance of cumulative perpetual preferred stock and a warrant (this is in addition to 
the $25 billion invested under the Capital Purchase Program).  The cumulative preferred ranks 
pari passu with all other series of outstanding preferred stock and has a liquidation preference of 
$1,000 per share. 

Noteworthy differences from the CPP include the dividend rate of 8%, redemption in cash 
or stock upon mutual agreement and a prohibition on the payment of common stock dividends in 
excess of $0.01 per share per quarter for three years without Treasury’s consent.  One of the 
factors to be taken into account before such consent is given is Citigroup’s ability to complete a 
common stock offering of appropriate size.  The preferred stock is non-callable as long as all 
outstanding shares of preferred stock issued by Citigroup under the CPP have been redeemed or 
repurchased.  The preferred stock has no impact on previously issued convertible securities. 

The warrant entitles Treasury to purchase approximately 67 million shares of common 
stock of Citigroup at a strike price of $10.61 (calculated on a 20-day trailing average determined 
as of November 21).  The warrant has a 10-year term and is immediately exercisable, in whole or 
in part.  The warrant is not subject to reduction based on additional offerings.  The issuance of the 
warrant resulted in a reduction of the conversion price of the privately placed convertible 
securities issued by Citigroup in January 2008. 

Good bank, bad bank.  Following discussions with the Federal Reserve and the Office of 
the Controller of the Currency, Citigroup on January 16 announced a plan to reorganize into two 
operating units focused on banking and other financial services, respectively.   

The first unit, Citicorp, will focus on Citigroup’s core banking operations, which will 
consist of global institutional banking and retail banking services.  Citicorp is expected to have 
assets of approximately $1.1 trillion and will be approximately 65% deposit funded.  The second 
unit, Citi Holdings, will consist of Citigroup’s non-core businesses, which will initially include 
brokerage and asset management, local consumer finance and a special asset pool (to manage the 
assets covered by the federal guarantee outlined above and certain other non-strategic assets).  Citi 
Holdings will seek to maximize the value of the non-core businesses by tightly managing risks 
and losses, restructuring and managing them through the current economic cycle, and taking 
advantage of value-enhancing combination and disposition opportunities as they emerge.  

Citigroup plans to make the transition as quickly as possible.  A formal split into two 
publicly traded entities is not currently envisaged. 
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Macro-prudential analysis  

• The Bank and the FSA should be extensively and collaboratively involved in macro-
prudential analysis and the identification of policy measures.  Measures such as counter-
cyclical capital and liquidity requirements should be used to offset these risks.  The IMF 
should have sufficient resources and robust independence to do high quality macro-
prudential analysis and if necessary to challenge conventional intellectual wisdoms and 
national policies. 

Firm risk management and governance  

• The corporate governance panel chaired by Sir David Walker (discussed below under “—
Corporate Governance”) should focus on whether changes in governance structure are 
required to increase the independence of risk management functions and the skill level 
and time commitment required for non-executive directors of large complex banks to 
perform effective oversight of risks and provide challenge to executive strategies. 

Utility banking vs. investment banking  

• New capital and liquidity requirements should be designed to constrain commercial 
banks’ role in risky proprietary trading activities.  A more formal and complete legal 
distinction of “narrow banking” from market making activities is not feasible. 

Global cross-border bank supervision  

• International coordination of bank supervision should be enhanced by the establishment 
and effective operation of colleges of supervisors for the largest, complex and cross-
border financial institutions and by the pre-emptive development of crisis coordination 
mechanisms and contingency plans between supervisors, central banks and finance 
ministries. 

• The FSA should be prepared to use its powers more actively to require strongly 
capitalized local subsidiaries, local liquidity and limits to firm activity, if needed to 
complement improved international coordination. 

European cross-border bank supervision and regulation 

• Replace the current EU securities market regulation committees (the “Lamfalussy 
Committees”) with a new independent European institution that will have regulatory 
powers, be a standards setter and oversee supervision, and will be significantly involved 
in macro-prudential analysis.  Supervision of individual firms should continue to be 
performed at national level. 

• Cross-border branch pass-porting rights should be changed through a combination of  (i) 
increased national powers to require such branches to become subsidiaries or to limit 
retail deposit taking and (ii) reform of European deposit insurance rules to ensure the 
existence of pre-funded resources to support deposits in the event of a bank failure.  This 
recommendation is, in particular, in response to the failure of the Icelandic banks, where 
the pass-porting scheme provided for home state prudential supervision, but where, in 
effect, the home state deposit guarantee scheme was ineffective in protecting the deposits 
of UK depositors. 
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The FSA’s Discussion Paper gives further background to the Turner Review’s 
recommendations and sets out the FSA’s initial thinking on how they can be translated in to 
practical policy proposals.  The Discussion Paper also raises some additional issues for discussion, 
including:  

Group regulation  

• There is a strong case for legislative changes to ensure that parent holding companies for 
financial services groups are subject to direct regulation to comply with the requirements 
of the prudential framework. 

• Regulated entities in a financial services group must have the information necessary from 
the unregulated entities in the group to provide full visibility of the potential implications 
of any relationship between a regulated entity and a related unregulated entity and the 
exposure of the group to unregulated activities.  Such visibility would be achieved 
through regulatory reporting or the provision of management information. 

• Making a determination whether to regulate unregulated activities could take two 
legislative approaches: 

• Defining a set of triggers that would move an entity from being unregulated to 
unregulated.  The following indicators could form such triggers:  scale of activities 
undertaken within a class of unregulated entities, either in absolute terms or relative to 
a particular market segment; potential market or real economy impact of a disorderly 
unwind of position held by the unregulated entities; and potential consumer detriment, 
where relevant. 

• Defining those bank-like unregulated activities that have created the most significant 
risks in the current crisis, such as maturity transformation and leverage, to make them 
subject to prudential regulation. 

• The FSA believes that firms should continue to be able to run operating models that 
straddle legal entities and countries, even if this creates more complexity in the day to day 
oversight of the firm and creates difficulties in a bankruptcy.  However, the regulatory 
work that is required will focus on creating the right supervisory approach and finding the 
right simplifications to group structure is possible to deliver a more orderly insolvency 
process in the event that a firm fails. 

Systemically important firms 

Although the FSA does not believe that there is a compelling case in favor of imposing 
higher, across the board legal or regulatory requirements on systemically important firms, the 
view is that some differentiation in the policy approach for the largest banks is appropriate.  The 
types of approaches that could be adopted to prevent, and/or mitigate the impact of, the collapse of 
the largest financial institutions include: 

• Higher capital and liquidity requirements, larger capital buffers/reserves and possibly 
tighter restrictions on leverage; 

• Restricting the range of activities that the largest financial institutions can engage in or the 
extent to which they can engage in higher risk activities.  This could include separating 
utility banks from investment banks involved in riskier, highly leveraged trading 
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activities; thus,  “narrow banks” would provide liquidity and payment services while 
investing in safe assets.  Although such a separation may be attractive, the FSA concedes 
that it would be difficult to implement and monitor.  However, the combination of higher 
capital requirements for trading risks, coupled with increased supervisory scrutiny of 
these risks, may well mean that some banks will decide to reduce their activities in such 
areas. 

• Restricting the size of financial institutions in absolute terms or in relation to the size of 
the market(s) in which they operate. 

Strengthening liquidity standards.  In December 2008, the FSA published Consultation 
Paper 08/22 (“CP 08/22”), which proposes a major overhaul of the regulation of UK banks, 
building societies and other investment firms, and UK branches of EEA and third country banks.  
The proposal includes new requirements governing systems and controls, stress testing, 
contingency funding plans and management responsibility and an entirely new regime of 
“individual liquidity adequacy standards” for more complex firms.  The FSA expects to finalize 
the new rules by April 2009 and to enact them in October 2009. 

The new regime will be based the principles that all FSA-regulated entities must have 
adequate liquidity and that they must not depend on other parts of their group to survive liquidity 
stresses, unless permitted to do so by the FSA.  Self sufficiency is particularly relevant for UK 
branches of foreign firm and legal entities forming part of a wider group.  The starting point for 
the new, more formal, regime is that, in the absence of a formal waiver or modification, a firm or a 
UK branch of a foreign entity will need to be self-sufficient in terms of liquidity adequacy, rather 
than rely on provision of liquidity from other parts of the group. 

The new framework includes overarching requirements to have in place sound, effective 
and complete processes, strategies and systems to identify, measure, monitor and control liquidity 
risk and liquidity resources (including stress testing, establishment of contingency funding plans 
(“CFPs”) approved by the board, and oversight, each discussed in more detail below). 

• The requirements the FSA proposes on stress testing seek to ensure that:  

• a firm conducts stress tests regularly in order to identify sources of potential liquidity 
strain and to ensure that current liquidity exposures continue to conform to the 
liquidity risk tolerance established by the board; 

• a firm analyzes the separate impact of possible future liquidity stresses on its (i) cash 
flows; (ii) liquidity position; (iii) profitability; and (iv) solvency; 

• a firm’s governing body reviews regularly the stresses and scenarios tested to ensure 
that their nature and severity remain appropriate and relevant to that firm; 

• in designing its stress tests a firm considers short-term and protracted stress scenarios, 
as well as institution-specific and market-wide stress scenarios; and 

• the results of its stress tests are adequately reviewed, reported internally and 
externally, and used in the development and establishment of processes, strategies, 
systems, internal limits, CFPs and business plans. 

• In establishing its CFPs, the FSA proposes that firms include the following elements: 
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• a clear description of a diversified set of viable, readily available and flexibly 
deployable potential contingency funding measures for preserving liquidity and 
making up cash flow shortfalls in various adverse situations; 

• a reasonable estimation of the amounts of funds that can be derived from potential 
contingency funding sources, the lead time needed to access funds from each of such 
sources, and the business impact for deriving those funds; 

• policies and procedures to manage effectively a range of stresses, including (i) clear 
decision-making processes; (ii) clear specification of roles and responsibilities; (iii) 
clear invocation and escalation procedures; 

• appropriate communication plans which deliver timely, clear, consistent and frequent 
communication to internal as well as external parties; 

• steps to meet critical payments on an intra-day basis in situations where intra-day 
liquidity resources become scarce and/or where there are disruptions in payment and 
settlement systems, including simultaneous disruptions in multiple systems; 

• mechanisms to ensure that the firm’s governing body and senior management receive 
management information that is both relevant and timely; and 

• take into account certain assumptions and possible outcomes such as: (i) the impact of 
stressed market conditions on the ability to sell or securitize assets; (ii) the extensive 
or complete loss of typically available market funding options; (iii) the business and 
reputational consequences for that firm arising from the execution of the CFPs itself; 
(iv) the firm’s ability to transfer liquidity, having regard to any legal, regulatory or 
operational constraints; and (v) the ability to access central bank liquidity provisions. 

• With respect to oversight, the FSA proposes that a firm’s board of directors should 
establish a firm’s liquidity risk tolerance.  The firm’s senior management must then 
review the firm’s liquidity position continuously and report appropriately to the board.  
Although ultimate responsibility falls on the board of directors, the way this responsibility 
is discharged will be reviewed by the FSA, which expects to review these matters and the 
firm’s systems and controls arrangements more rigorously than before. 

The FSA is also proposing a new domestic quantitative framework for liquidity 
management for UK banks, building societies, investment firms (other than limited license and 
limited activity firms), and UK branches of certain EEA and non-EEA banks.  The proposed 
standards are to be known as Individual Liquidity Adequacy Standards (“ILAS”). 

This framework is based on firms being able to survive liquidity stresses of varying 
magnitude and duration.  These stresses can be specific to the firm itself, market-wide and a 
combination of these two.  A firm-specific stress occurs when, for a two week period, the market 
and/or retail depositors perceive the firm to be unable to meet its liabilities as they fall due, 
followed by a longer-term stress equivalent to a multi-notch credit rating downgrade that results in 
liabilities linked to the firm’s credit crystallizing.  A market-wide stress occurs when an 
unforeseen short-term market-wide dislocation gradually evolves into a long-term market-wide 
liquidity stress, involving widespread concerns about the solvency of financial sector firms and 
uncertainty about the value of financial assets, leading to illiquidity in many financial markets. 
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Individual Liquidity Adequacy Assessments (“ILAA”) must be carried out at least 
annually to consider the effects of these stresses on a firm’s liquidity position.  In doing so, the 
firm must consider, in particular, a number of specified ways in which these stresses might affect 
the firm (including effects on its various sources of funding and its ability to realize assets).  The 
ILAA will be reviewed by the FSA and it will issue ‘individual liquidity guidance’ to the firm.  
This will include a number of metrics relevant to the firm, including the minimum level of liquid 
assets the FSA will expect the firm to hold.  Liquid assets for this purpose will mean highly liquid, 
high-quality debt instruments issued by the UK government or rated at least Aa3 and issued by the 
governments of EEA countries or of Canada, Japan, Switzerland and the US. Reserves held with 
the central banks of these countries will also qualify. 

The FSA believes that the full scope of ILAS may be too onerous for banks, building 
societies and full scope investment firms with comparatively simple business models (limited 
license and limited activity firms).  Thus, the FSA is considering two proposals for such firms – a 
standardized buffer ratio for simpler mortgage banks and building societies and a phased 
introduction of supervisory reviews for smaller wholesale-only banks and full scope investment 
firms. 

The FSA expects that the new rules will be implemented in the fourth quarter of 2009. 

Liquidity reporting.  In response to comments received on CP 08/22, in April 2009, the 
FSA published Consultation Paper 09/13 (“CP 09/13”), which sets forth the proposals for a new 
liquidity reporting regime.  CP 09/13 seeks to address the need to monitor liquidity at a market-
wide and sectoral level alongside firm-specific assessments.  The FSA proposes to collect 
quantitative liquidity data that is granular, frequent, standardized and based on firms’ contractual 
commitments and exposures.  The data will allow the FSA to conduct internal stress testing and 
‘what if?’ analyses, peer comparisons and also to develop a common language for liquidity across 
the financial services sector and, possibly, internationally.  Given the dynamic and multi-faceted 
nature of liquidity risk, firms will be required to develop in-depth understanding of their risk 
exposures and to manage them closely, where necessary, on a daily basis. 

While the FSA recognizes that, compared with past practice, the new reporting 
requirements may be costly to implement for many of the firms that fall within the scope of the 
ILAS regime, the FSA believes the data collected for such reporting requirements would normally 
be required by most firms in undertaking prudent liquidity risk management for their own 
purposes.  The FSA states that recent experience has demonstrated the need for firms to track and 
manage their liquidity positions across such dimensions in that kind of detail.  Accordingly, the 
FSA believes that the cost of complying with its proposed reporting regime should be modest 
when measured against what prudent risk management itself requires of firms. 

Corporate Governance 

In February 2009, the Chancellor of the Exchequer, the Secretary of State for Business, 
Enterprise and Regulatory Reform in the UK and the Financial Services Secretary to the HM 
Treasury announced the formation of a review panel, chaired by Sir David Walker, the former 
financial services regulator, to review, and recommend measures to improve, the corporate 
governance of UK banks and, in particular, risk management.  The panel will present its 
preliminary conclusions in October 2009 and final recommendations by the end of 2009. 

Remuneration Policies 

In February 2009, in conjunction with HM Treasury’s announcement about its Asset 
Protection Scheme, the FSA published a draft of the Code of Practice on Remuneration Policies 
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(the “CPRP”).  The CPRP forms part of the eligibility criteria for participating in the Asset 
Protection Scheme.  Although still in draft form in March 2009, the FSA released details of the 
CPRP to provide clarity on what eligibility may involve.  The draft will be the subject of a formal 
consultation process in March.  The final CPRP will become effective once it is approved and 
implemented by the FSA.  The CPRP operates on the general principle that firms must ensure that 
their remuneration policies are consistent with effective risk management.  The CPRP also 
provides ten specific principles addressing governance, measurement of performance for the 
calculation of bonuses and long-term incentive plans and composition of remuneration and sets 
forth the FSA’s clarifications, expectations and recommendations in relation to these principles.  
Banks participating in the Asset Protection Scheme are expected to use the CPRP as a benchmark 
for good practice.  The CPRP will only become effective for all other banks once it is approved 
and implemented by the FSA. 

Automotive Industry 

In January 2009, the government unveiled a package of loans worth £2.3 billion for the 
UK auto industry, including measures to support training schemes for car workers, help for car 
parts suppliers and grants for “green” research and development.  
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C. GERMANY 

Financial Institutions Rescue 

In October 2008, the German government approved a rescue package for the financial 
industry.  The rescue package provides €500 billion in total aid, with up to €400 billion in lending 
guarantees for banks, €80 billion for recapitalization of the banks and insurers and, if necessary, 
for the purchase of risky assets, and €20 billion in back-up guarantees.  Participants in the plan are 
prohibited from paying discretionary bonuses to board members or managing directors and 
distributing dividends to shareholders other than with respect to stock issued to the government in 
connection with the fund, and are required to maintain a high solvency ratio.  Fundamentally 
sound institutions must submit a report to the Commission that illustrates that they remain 
fundamentally sound and how they are planning to repay the assistance.  Other institutions are 
required to provide a restructuring plan within six months to enable the Commission to assess the 
need for government interventions.  In addition, bank beneficiaries of recapitalization must engage 
in lending to small and medium-sized enterprises.  Commerzbank AG, Aareal Bank and Hypo 
Real Estate Holding AG have benefited from this assistance. 

In April 2009, Germany cleared the way for the nationalization of Hypo Real Estate 
Holding AG, having already provided it with €102 billion in loans and state guarantees, by 
enacting a law that allows Germany’s first bank nationalization in 75 years.  Although broadly 
worded, Germany’s finance minister has said the law is aimed solely at the nationalization of 
Hypo Real Estate.  The “Emergency Takeover Law” will allow the German government to 
expropriate shareholders as a last resort to rescue troubled financial institutions.  Expropriation 
will only be permitted once the finance ministry has tried, to no avail, to find an alternate buyer 
for the institution and the government fails to get a controlling majority in the bank (or such a vote 
cannot be included in the registry in time).  Expropriation would be made at the share price 
prevailing over a two-week period before the decision to proceed with expropriation.  The 
ministry’s power to expropriate expires on June 30, with nationalization being enforced by 
October 31.  The law includes provisions requiring nationalized institutions to re-privatize after 
they have regained stability.  On April 17, 2009, the German government launched its takeover 
bid of Hypo Real Estate.  Shareholders have until May 4, 2009 to accept the government’s bid of 
€1.39 per share or face expropriation at a lower price.  As of May 5, 2009, the German 
government held 40.93% stake in Hypo Real Estate, which paved the way for it to seek control 
through a capital increase that would exclude existing shareholders, to be voted on by an 
extraordinary general meeting June 2. 

The Emergency Takeover Law also includes provisions to extend the current three-year 
maturity of the guarantees for debt securities to five years in exceptional circumstances.  There are 
also proposals for the creation of a “bad bank” or multiple “bad banks” to deal with toxic assets 
and a plan expected by mid-May. 

Economic Stimulus 

On January 13, 2009, the German government unveiled a second stimulus package 
comprised of €50 billion in public investments and tax cuts in 2009 and 2010.  Germany’s first 
fiscal stimulus plan provided €23 billion in tax cuts, help for the auto industry, infrastructure 
investments, and a €15 billion credit fund for small and medium-sized enterprise. 
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Liquidity Assistance to Industries 

In March 2009, the Economy Ministry created the €100 billion Business Funding Fund to 
underwrite credit to companies.  The fund offers €75 billion in liquidity guarantees and €25 billion 
in direct loans.  To qualify for assistance from the fund, applicants will be  required to be active in 
industries that are important to the region where they are based and to provide a viable business 
plan and evidence that assistance will not distort long term competition in the industry.  
Applicants who receive assistance will not receive government guarantees for any bonds issued.  
Fund applicants will be evaluated by a steering committee that includes state secretaries from the 
economy, finance and justice ministries and representatives from the chancellery.  Although there 
are currently no fund applicants, Opel, General Motor’s German unit, has indicated that it could 
be one of the first applicants.  The government is also considering a program that would offer 
temporary credit protection for companies that otherwise have trouble securing loans to pay 
suppliers, threatening them with insolvency. 
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D. FRANCE 

In October 2008, France earmarked €360 billion for its banks in the form of guarantees of 
up to €320 billion of inter-bank loans and up to €40 billion in the form of capital injections.  The 
French government provided €10.5 billion in capital to its six largest banks in the form of 
subordinated loans repayable after other debts, non-dilutive to existing shareholders, without 
requiring a change in dividend policy.  Participants in this rescue package are required to follow 
rules related to executive payouts and stock options crafted by France’s main business lobby.  
These include prohibitions on issuing golden parachutes for executives who leave failed 
institutions and a limitation on the size of golden parachutes paid to other executives to two years 
salary plus bonus.  In addition, participants that offer stock options to top executives must also 
make available similar benefits to all employees.  Participating banks are required to provide 
monthly reports on how they are using the funds.  An ombudsman has been appointed to ensure 
that the participating banks increase their lending.  The French government also established a 
fiscal stimulus plan worth €26 billion over two years, comprised of €11.4 billion in tax credits 
with €10.5 billion in infrastructure spending. 

In January 2009, the French government provided €10.5 billion to its six largest banks in a 
second tranche of bank recapitalization funds, in exchange for top executives giving up their 2008 
bonuses.  Société Générale received €1.7 billion of those funds to boost its Tier 1 capital ratio.  In 
April 2009, BNP Paribas, the country’s biggest bank, took €5.1 billion in state support in the form 
of non-voting, non-convertible preference shares to shore up its Tier 1 capital ratio, which brings 
the government’s stake in BNP Paribas to 17%. 

A second fiscal stimulus plan is currently being prepared by the French government.  The 
French president announced that the plan would be worth approximately €10.6 billion and that it 
would emulate the German plan to help companies borrow.  The government will also provide a 
further €6 billion rescue package for French automakers. 

The French government has ordered that companies that received state aid may not 
distribute stock options to the chairman, chief executive or executive directors, at least until the 
end of 2010.  The decree does not prohibit executive bonuses, but states they must be based on 
performance criteria.  In addition, France’s Finance Minister has urged Medef, the country’s 
largest business group, to set up a “committee of wise men” to assist companies in adjusting 
executive pay when jobs are cut. 
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E. ITALY 

In February 2009, the Italian government established a €12 billion government sponsored 
bond program.  The first bank to apply for state aid under the program is Banco Popolare, which 
applied for €1.45 billion.  Banco Popolare’s rescue effort has stirred controversy over a proposal 
by the finance ministry to permit state appointed officials at the provincial level to monitor bank 
lending.  The Bank of Italy is resisting such proposals. 

UniCredit, one of Italy’s two biggest banks, is also seeking up to €4 billion in  aid from 
the Italian government under the bond program as well seeking assistance from the Austrian 
government.  UniCredit has been one of the biggest lenders in central and eastern Europe.  It 
expanded significantly throughout the region during the last 10 years, including buying Bank 
Peako in Poland and Bank Austria. 

Intesa Sanpaolo, which is also one of Italy’s two biggest banks, is considering applying 
for assistance under the Italian bond program.  Like UniCredit, Intesa expanded in central and 
eastern Europe, mainly in Hungary, Slovakia and Croatia. 
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F. IRELAND 

On April 7, 2009, Ireland became the first European country to attempt to implement the 
bad bank model.  The Irish government announced a plan to assume the bad debts of the country’s 
main commercial banks.  A government-controlled agency would take property assets and loans to 
developers off the banks’ books in return for government bonds, with anticipated book value of 
the bad assets ranging from €80-€90 billion.  The assets will be priced at a discount to book value, 
with the banks forced to crystallize losses to reflect the deterioration in the value of the properties 
that were provided as security.  The size of the asset writedowns will determine the size of any 
subsequent share dilution for existing shareholders.  The difference between the book value and 
the transfer value of the loans will be taken as a charge against profits by the banks.  There is a 
clawback provision for the banks to be charged a levy should the agency pay too much, resulting 
in a cash shortfall from the working out of the loan.  The government is also prepared to 
recapitalize the banks concurrently, if needed, in return for ordinary shares. 
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G. THE NETHERLANDS 

In October 2008, the Dutch government committed a first wave of capital for guarantees 
and capital injections and has provided further assistance to ING.  ING transferred the risk on 80% 
of its € 27.7 billion Alt-A mortgage security portfolio to the Dutch government at 90% of par 
value.  ING retained the legal ownership of 100% of the securities and remains exposed to 20% of 
any results on the portfolio.  The Dutch government will be exposed to 80% of any results on the 
portfolio and will be entitled to receive 80% of any cash flows on the total portfolio.  ING will pay 
to the Dutch government an annual guarantee fee consisting of a fixed amount plus a percentage 
of the payments received on the securities.  The net present value of this fee is € -0.6 billion.  ING 
will receive from the Dutch state payments representing a net present value of € 0.5 billion.  ING 
will also receive a management fee with a net present value of € 0.7 billion.  ING is required to 
increase its lending by €25 billion at market conforming conditions and to conform to certain 
restrictions on corporate governance and executive compensation. 

In March 2009, the Netherlands launched a €6 billion stimulus package.  In addition, €1.5 
billion will be contributed by the provinces.  The package will focus on investing in jobs, 
infrastructure and energy-saving and fiscal measures.  The government will also launch a set of 
cost-saving measures for 2011, including a rise of the sate pension to at 67 from 65. 
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H. OTHER EUROPEAN COUNTRIES 

Denmark announced on January 18 that it would offer up to Dkr100 billion (€13.4 billion) 
in loans to recapitalize its banks and promote lending. 

Ireland announced plans to inject €8 billion into Allied Irish Banks and the Bank of 
Ireland on February 2. 

On March 29, 2009 Spain began its first bank rescue, providing a loan and guarantee of 
up to €9 billion to Caja Castilla La Mancha and replacing its directors with central bank nominees.  
Spain has not so far injected capital into commercial banks or nationalized them, but it has 
otherwise committed capital for guarantees and capital injections. 

Sweden has committed capital for guarantees and capital injections  and unveiled a capital 
injection of 50 billion Swedish crowns ($6 billion) into its financial sector on February 3, 2009. 

Switzerland agreed to provide a cash infusion to, and take troubled assets off the balance 
sheets of, one of its banks, while a second Swiss bank declined and accessed capital from third 
parties. 

Austria, Belgium and Portugal committed capital for guarantees and capital injections. 

It is expected that other European countries will announce additional fiscal stimulus and 
bank rescue plans. 
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I. COORDINATED GLOBAL EFFORTS 

G-20 Summit in November 2008.  On November 15, 2008, the G-20 held its first Summit 
on Financial Markets and the World Economy in Washington D.C.  In its statement, the G-20 
recognized the seriousness of the crisis in the global economy and the financial systems and 
judged its root causes to include a lack of appreciation of risk by market participants and by the 
regulators, excessive leverage, unsound risk management practices, inconsistent and insufficiently 
coordinated macro-economic policies and inadequate structural reform.  The G-20 committed to 
cooperation and to carrying out an action plan for structural reforms of the financial markets and 
of regulatory regimes. 

The G-20 focused on five principles for reform and developed an action plan based on the 
five principles (the “Action Plan”).  The five principles and their principal elements include the 
following:  

• Strengthening transparency and accountability of financial markets.  This principal 
focuses on enhancing the accounting standards and the disclosure requirements for 
financial instruments, such as off balance sheet vehicles, as well as promoting regulation 
to ensure that financial institutions provide a complete, accurate and timely picture of 
their activities. 

• Enhancing sound regulation.  This principal focuses on three distinct areas of reform: 
regulatory regimes, prudential oversight and risk management.  Regulatory regimes called 
for recommendations to mitigate pro-cyclicality and a review of the differentiated nature 
and scope of financial regulation.  Prudential oversight called for increased monitoring of 
credit rating agencies, the acceleration of efforts to reduce the systemic risks of CDS and 
OTC derivatives transactions and the development of consistent approaches for liquidity 
supervision, domestically and internationally.  Finally, risk management called for 
harmonizing risk management with international best practices and developing procedures 
to better manage liquidity risk and provide timely and comprehensive measurement of 
risk concentrations and large counterparty risk positions across products and geographies.  
This principal also promoted creating clear incentives to avoid compensation schemes that 
reward risk taking, effective risk management and due diligence over financial products 
and monitoring substantial changes in asset prices and their implications. 

• Promoting integrity in financial markets.  This principal promotes increasing the sharing 
of information with respect to threats to market stability and recommends national and 
regional authorities review the business conduct rules, especially against market 
manipulation and fraud, and enhancing regulatory cooperation between jurisdictions.  
This principal also calls for authorities to increase their focus on jurisdictions that post a 
threat of illegal financial activity (i.e.: money laundering and terrorist financing). 

• Reinforcing international cooperation.  This principal promotes strengthening the 
surveillance of cross-border financial institutions through the establishment of 
supervisory colleges, regular assessment of major global banks of their activities and 
the risks they face, and the collection of information on the progress of regulatory 
convergence. 

G-20 Summit in April 2009.  The second G-20 Summit, held on April 2, 2009, in London, 
focused on crafting a global solution to the global economic crisis.  The G-20 leaders announced 
their commitment to take all necessary actions to restore the normal flow of credit through the 



113 

 

financial system and ensure the soundness of systemically important institutions.  The G-20 
leaders agreed to implement some aspects of the Action Plan through the following measures: 

• establishing a new Financial Stability Board (the “FSB”) with a strengthened mandate, as 
a successor to the Financial Stability Forum (the “FSF”), which includes all G-20 
countries, FSF members, Spain, and the Commission;  

• ensuring that FSB should collaborate with the IMF to provide early warning of 
macroeconomic and financial risks and the actions needed to address them; 

• reshaping the regulatory systems so that the authorities are able to identify and take 
account of macro-prudential risks; 

• extending regulation and oversight to all systemically important financial institutions, 
instruments and markets.  This will include systemically important hedge funds; 

• endorsing and implementing the FSF’s tough new principles on pay and compensation 
and supporting sustainable compensation schemes and the corporate social responsibility 
of all firms;  

• taking action, once recovery is assured, to improve the quality, quantity, and international 
consistency of capital in the banking system.  In future, regulation must prevent excessive 
leverage and require buffers of resources to be built up in good times;  

• taking action against non-cooperative jurisdictions, including tax havens (a list of 
countries that do not cooperate has already been made public); 

• calling on the accounting standards setters to work urgently with supervisors and 
regulators to improve standards on valuation and provisioning and achieving a single set 
of high-quality global accounting standards;  

• extending regulatory oversight and registration to credit rating agencies to ensure they 
meet the international code of good practice, particularly to prevent unacceptable conflicts 
of interest; 

• committing to reforming the international financial institutions to reflect the challenges of 
globalization and changes in the world economy; and 

• refraining from and/or rectifying already existing protectionist measures until the end of 
2010. 

The IMF and the FSB will monitor the progress of the implementation of these measures 
on the national level. 

Furthermore, the G-20 took action to strengthen the international financial institutions and 
pledged to promote global trade.  The resources available to the IMF were increased through 
immediate financing from members of $250 billion, with up to an additional $500 billion to come 
later.  From this amount, $250 billion will be used to support a new special drawing rights 
allocation, which is a synthetic currency of the IMF, to be parceled out to IMF members to 
increase global liquidity.  The G-20 also supported a substantial increase in lending, of at least 
$100 billion, by the Multilateral Development Banks, including to low income countries, and 
committed to ensure that there is appropriate capital to do so.  Additionally, at least $250 billion 
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will also be made available over the next two years to support global trade.  Finally, the poorest 
countries will be allocated $6 billion over the next two to three years, which will come from the 
sales of IMF gold. 

*            *           *            * 
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This guide is not intended to provide legal advice with respect to any particular situation 
and no legal or business decision should be based solely on its content.  Questions concerning the 
initiatives discussed in this guide can be directed to: 

For General Inquiries: 
Mark S. Bergman, Partner 
mbergman@paulweiss.com  
(44) 207 367-1601 
 

Raphael M. Russo, Partner 
rrusso@paulweiss.com  
(212) 373-3309 

David K. Lakhdhir, Partner 
dlakhdhir@paulweiss.com 
(44) 207 367-1602 

David S. Huntington, Counsel 
dhuntington@paulweiss.com 
(212) 373-3124 

 
For Public-Private Investment Program: 
Kelley D. Parker, Partner 
kparker@paulweiss.com 
(212) 373-3136 
 

Jennifer A. Spiegel, Counsel 
jspiegel@paulweiss.com 
(212) 373-3748 

Daniel B. Levine, Associate 
dlevine@paulweiss.com 
(212) 373-3626 

 

 
For TALF: 
Terry E. Schimek, Partner 
tschimek@paulweiss.com 
(212) 373-3005 
 

T. Robert Zochowski, Jr., Partner 
rzochowski@paulweiss.com 
(212) 373-3762 

Stephen W. Stites, Associate 
sstites@paulweiss.com 
(212) 373-3087 

 

 
For Investment Fund Regulation: 
Robert M. Hirsh, Partner 
rhirsh@paulweiss.com 
(212) 373-3108 

Marco V. Masotti, Partner 
mmasotti@paulweiss.com 
(212) 373-3034 

 
For Credit Default Swap Regulation: 
Jordan E. Yarett, Partner 
jyarett@paulweiss.com 
(212) 373-3126 

Manuel S. Frey, Partner 
mfrey@paulweiss.com  
(212) 373-3127 

 
For Executive Compensation Matters: 
Robert C. Fleder, Partner 
rfleder@paulweiss.com  
(212) 373-3107 

Erin Murphy, Associate 
emurphy@paulweiss.com  
(212) 373-3106 
 

 

 



 

 

Annex A 

LINKS TO GOVERNMENT ANNOUNCEMENTS AND INITIATIVES 

Whitehouse Financial Stability Website 

http://www.financialstability.gov/ 

Emergency Economic Stabilization Act of 2008 (“EESA”) 

Text: 
http://frwebgate.access.gpo.gov/cgi-
bin/getdoc.cgi?dbname=110_cong_bills&docid=f:h1424enr.txt.pdf  
 
Reports to Congress: 
http://treasury.gov/initiatives/eesa/congressionalreports.shtml 
 
Agreements for Assistance under EESA 
http://www.treas.gov/initiatives/eesa/agreements/index.shtml 
 
Congressional Oversight Panel 

http://cop.senate.gov 

Capital Purchase Program 

http://www.financialstability.gov/roadtostability/capitalpurchaseprogram.html 

Asset Guarantee Program 

http://www.financialstability.gov/roadtostability/assetguaranteeprogram.htm 

Financial Stability Plan 

http://www.financialstability.gov/roadtostability/index.html 

Capital Assistance Program 

http://www.financialstability.gov/roadtostability/capitalassistance.html 

Public-Private Investment Program 

General Website: 

http://www.financialstability.gov/roadtostability/publicprivatefund.html 

FDIC Legacy Loans Program Website: 

http://www.fdic.gov/llp/index.html 

Term Asset-Backed Securities Loan Facility (TALF) 

http://www.financialstability.gov/roadtostability/lendinginitiative.html 
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Making Home Affordable Program 

http://www.financialstability.gov/roadtostability/homeowner.html 

Small Business and Community Lending Initiative 

http://www.financialstability.gov/roadtostability/smallbusinesscommunity.html 

Limitations on Executive Compensation Guidance  

Capital Purchase Program - Interim Final Rule: 
http://treasury.gov/initiatives/eesa/docs/Exec%20Comp%20CPP%20Interim%20Final%20Rule.pdf  

Executive Compensation FAQ: 
http://treasury.gov/press/releases/reports/tarp%20_executive%20compensation%20faqs.pdf   

Direct Purchases (Failing Institutions): 
http://treasury.gov/initiatives/eesa/docs/Exec%20Comp%20PSSFI%20Notice.pdf  

February 4 Treasury Guidance: 
http://treasury.gov/press/releases/tg15.htm  

Stimulus Bill Requirements:  
http://s3.amazonaws.com/propublica/assets/docs/exec_pay_limits.pdf  

Systemically Significant Failing Institutions Program 

Guidelines: 
http://www.treasury.gov/initiatives/eesa/program-descriptions/ssfip.shtml 

AIG’s CDO Facility: 
http://www.newyorkfed.org/markets/aclf_terms.html 

AIG’s RMBS Facility: 
http://www.newyorkfed.org/markets/rmbs_terms.html 
 
AIG financial package restructuring press release and term sheet: 
http://treas.gov/press/releases/hp1261.htm 

AIG term sheet related to March 2 restructuring: 
http://www.financialstability.gov/docs/agreements/030209_AIG_Term_Sheet.pdf 

Targeted Investment Program 

http://www.financialstability.gov/roadtostability/targetedinvestmentprogram.html 

Automotive Industry Financing Program 

http://www.financialstability.gov/roadtostability/autoprogram.html 

Tax Guidance under EESA 
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General:  
http://treasury.gov/initiatives/eesa/taxguidance.shtml  

Executive Compensation and golden parachutes: 
http://treasury.gov/initiatives/eesa/docs/N-08-94.pdf  

Application of IRC Section 382 (limitation of net loss deduction): 
http://treasury.gov/initiatives/eesa/docs/Notice%202008-100.pdf 

Application of IRC Section 597 (federal assistance funds):  
http://treasury.gov/initiatives/eesa/docs/Notice%202008-101.pdf 

Temporary Liquidity Guarantee Program  

Final Rule: 
http://www.fdic.gov/news/news/press/2008/pr08122.html 

Reporting instructions and election forms: 
http://www.fdic.gov/news/news/financial/2008/fil08125.html 

Amended Interim Final Rule: 
http://www.fdic.gov/regulations/laws/federal/2008/08TLGPamendment.pdf 

Extension of the deadline to opt-out: 
http://www.fdic.gov/news/news/press/2008/pr08110.html 

Interim Final Rule; 
http://www.fdic.gov/news/board/TLGPreg.pdf 

Fact sheet:  
http://www.fdic.gov/news/news/press/2008/pr08100b.html  

FAQs:   
http://www.fdic.gov/regulations/resources/TLGP/faq.html  

Technical briefings: 
http://www.vodium.com/MediapodLibrary/index.asp?library=pn100624_fdic_tlgp&SessionArgs=
0A1U0100000100000101 

Commercial Paper Funding Facility  

Federal Reserve Statistical Release (including balance of CPFF): 
http://www.federalreserve.gov/releases/h41/Current/h41.pdf 

Daily rates: 
http://www.newyorkfed.org/markets/cpff/cpff.cfm 

Terms and conditions:  
http://www.newyorkfed.org/markets/cpff_terms_conditions.html  

Issuer Registration Form and Qualification Certification: 
http://www.newyorkfed.org/markets/CPFF_Issuer_Registration_Process.html  
http://www.newyorkfed.org/markets/CPFF_Reg_and_Certification.pdf 
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FAQs:  
http://www.newyorkfed.org/markets/cpff_faq.html  

Announcement relating to asset management services: 
http://www.newyorkfed.org/newsevents/news/markets/2008/an081008.html 

Money Market Investor Funding Facility 

Announcement: 
http://www.federalreserve.gov/newsevents/press/monetary/20081021a.htm 

Terms and conditions: 
http://www.newyorkfed.org/markets/mmiff_terms.html 

FAQs: 
http://www.newyorkfed.org/markets/mmiff_faq.html 

Additional details: 
http://www.newyorkfed.org/newsevents/news/markets/2008/an081110.html 

Announcement of changes in structure: 
http://www.federalreserve.gov/newsevents/press/monetary/20090107a.htm 

Direct Purchase of GSE Obligations 

FAQs:  
http://www.newyorkfed.org/markets/gses_faq.html 

Announcement: 
http://www.federalreserve.gov/newsevents/press/monetary/20081125b.htm 

Purchase of Mortgage-Backed Securities 

FAQs: 
http://www.newyorkfed.org/markets/mbs_faq.html 
 
Announcement: 
http://www.federalreserve.gov/newsevents/press/monetary/20081230b.htm 
 
Temporary Guarantee Program for Money Market Funds  

Extension of the program: 
http://www.treasury.gov/press/releases/hp1290.htm 

Announcement of program:  
http://www.ustreas.gov/press/releases/hp1147.htm  

Clarifications on program:  
http://www.ustreas.gov/press/releases/hp1151.htm  
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Opening of program:  
http://www.ustreas.gov/press/releases/hp1161.htm  

Tax exempt money market fund notice:  
http://www.treas.gov/offices/domestic-finance/key-initiatives/money-market-docs/Tax-exempt-
MoneyMarketFundNotice2008.pdf  

Insurance dedicated money market fund notice:  
http://www.treas.gov/offices/domestic-finance/key-initiatives/money-market-
docs/Insurance_Dedicated_Money_Funds.pdf 

Guaranty agreement and related documentation:  
http://www.treas.gov/offices/domestic-finance/key-initiatives/money-market-fund.shtml  

Technical FAQs relating to enrollment:  
http://www.treas.gov/offices/domestic-finance/key-initiatives/money-market-docs/Technical-
FAQ.pdf  

FAQs: 
http://www.ustreas.gov/press/releases/hp1163.htm  

CDS Regulation 

Announcement for strengthening of CDS market: 
http://www.ustreas.gov/press/releases/hp1272.htm 

Memorandum of Understanding regarding CDS Central Counterparties: 
http://www.ustreas.gov/press/releases/reports/finalmou.pdf 

Announcement of Governor of the State of New York: 
http://www.state.ny.us/governor/press/press_0922081.html 

Details on New York State regulation:  
http://www.ins.state.ny.us/circltr/2008/cl08_19.pdf 

Suspension of New York State regulation: 
http://www.ins.state.ny.us/press/2008/p0811201.htm 

FASB Announcement: 
http://www.fasb.org/news/nr091208.shtml 

DTCC Announcement: 
http://www.dtcc.com/news/press/releases/2008/warehouse_data_values.php 

DTCC Announcement 
http://www.dtcc.com/news/press/releases/2009/dtcc_supports_ccps.php 
 
European Central Bank Announcement: 
http://www.ecb.int/press/pr/date/2008/html/pr081103.en.html 

Statement of European Commissioner for Internal Market and Services: 
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/08/538&format=HTML&aged
=0&language=EN&guiLanguage=en 
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Credit Rating Agencies 

Final rule:  
http://www.sec.gov/rules/final/2009/34-59342.pdf 
 
Coordinated Global Efforts 

G-20 statement: 
http://www.whitehouse.gov/news/releases/2008/11/20081115-1.html 

SEC Chairman Cox statement on meeting of IOSCO Technical Committee: 
http://www.sec.gov/news/press/2008/2008-279.htm 

Industry Response 

Restoring Confidence in the Securitization Markets: 
http://www.sifma.org/capital_markets/docs/Survey-Restoring-confidence-securitization-
markets.pdf 

Speech of the Chairman of the Federal Reserve 

http://www.federalreserve.gov/newsevents/speech/bernanke20090113a.htm 


