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Between a Rock and a Hard Place: 
When does an employee have "good cause"' to quit 
his job in order to avoid performing an unethical or 
inappropriate, but not illegal, act? 
By David K. Kessler 

In New York, an employee who quits his job is 
entitled to unemployment insurance benefits only if that 
employee quits for "good cause." A number of situations 
can provide the grounds for "good cause," including one 
in which an employer asks an employee to participate 
in illegal conduct. For instance, there is no doubt that if 
a truck driver were asked to transport stolen property, 
that driver would have good cause to quite his employ
ment. The rationale behind the rule is straightforward: 
the unemployment system should not force an employee 
to choose between breaking the law and not receiving 
unemployment benefits. But what if the employer asks 
an employee to do something that is not illegal, or at 
least not clearly illegal, but that nevertheless strikes the 
employee as immoral or unethical? What if the employee 
is forced to choose between his unemployment benefits 
and his ethical compass? 

The Third Department of the Appellate Division has 
suggested in several cases that an employee has good 
cause to quit when her employer asks her to perform not 
an illegal act but rather an "unethical" or "inappropriate" 
one.1 The unemployment appeals board has recognized 
that an employee may have good cause to quit in order 
to avoid a task that would cause "an offense to claimant's 
conscience on the basis of religion and morals," but those 
cases all seem to involve the classic conscientious objec
tor who, for reasons related to his religion, refuses service 
in aid of a war or to work on the Sabbath.2 Neither the 
Appeal Board nor the Appellate Division has provided a 
clear definition of just what kinds of acts are sufficiently 
unethical or inappropriate to provide good cause for 
quitting, nor have they provided explicit guidance about 
whether the act must be merely subjectively immoral 
or improper or whether it must be objectively so. This 
article distills a few key principles from the cases involv
ing a claimant who alleged that he quit in order to avoid 
performing an unethical or inappropriate act. 

Acts that seem very close to actual crimes fall on the 
"good cause" side of the ledger. For example, in In re 
Collen, the claimant, an associate attorney who had joined 
her firm just three weeks earlier, quit her job because he 
employer had "sent a client a letter using claimant's sig
nature without her knowledge or permission," which let
ter "contained misrepresentations and false information," 
and had "requested that claimant misrepresent to certain 
clients that she was an independent contractor."3 The 

Third Department held that the claimant had good cause 
for quitting because she had quit "in order to avoid the 
required performance of an illegal or unethical act." The 
court did not discuss whether the acts in question were 
illegal or merely unethical. In another case, ALJ Case 
No. 525-1427-52R, an ALJ held that a claimant, a book
keeper and secretary, had quit with good cause because 
her employer had "paid her salary in the correct amount, 
but carried her on the record in a smaller sum."4 The ALJ 
found that the employee's "leaving was the moral and 
ethical one and that the arrangement was in violation of 
law." 

The court in In re Ormerod suggested an exception to 
this general rule about illegal or near-illegal acts. There, 
the claimant quit because he believed his employer, a car 
dealership, was engaged in a price fixing conspiracy.5 In 
determining that the claimant lacked good cause for quit
ting, the court explained that, even if such a conspiracy 
had existed, there was no evidence that the claimant had 
been "exposed to criminal liability." Id. 

On the other hand, mere "disagreement with the 
employer's method of conducting business"6 does not 
constitute good cause.7 For example, in In re Donnelly, the 
claimant, a sales manager at MCI Worldcom, was con
cerned about "questionable business practices," includ
ing "frequent billing errors," and "their potential impact 
upon her business reputation."8 The court held that the 
claimant's "disagreement with the employer's business 
practices" did not provide sufficient cause. Donnelly is 
basically a less extreme version of Collen, in which the 
questionable practices were more questionable, if not ille
gal, and directly implicated the claimant's reputation. In 
re Kunzler involved a situation similar to that in Donnelly, 
with a similar result. There, the claimant, a financial man
ager in the accounting department of a not-for-profit cor
poration, resigned because "she disagreed with the em
ployer's financial practices and was concerned that her 
reputation would be tarnished by her association with an 
organization that made unprofessional billing errors."9 

The Third Department agreed with the Unemployment 
Insurance Appeal Board that the claimant lacked good 
cause for quitting—she "presented no evidence of mis
conduct on the employer's part" and "conceded in her 
hearing testimony that the employer did not ask her to 
do anything illegal or inappropriate." And in case 54969 
before the Unemployment Insurance Appeal Board, the 
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claimant quit after his employer allowed an employee 
the claimant believed to be unlicensed to drive a truck10 

The Board concluded the claimant lacked good cause to 
quit where "the claimant himself was [not] asked to do 
something illegal" and where the claimant had "primar
ily a matter of philosophical differences with the owner " 
Finally, in In re Fumia, the claimant, an underwriter, quit 
because "he felt his employer engaged in unprofessional 
practices "11 The court held that the claimant did not 
have good cause because his "employer did not direct 
him to do anything illegal or in violation of applicable 
regulations " 

Read together, these cases suggest what an employee 
must show in order to establish good cause for quittmg 
based upon moral or ethical concerns First, the action 
that the employee does not want to take must be very 
wrong—close to a violation of some law or regulation— 
if not actually illegal Thus m Collen and ALJ Case No 
525-1427-52R, the conduct at issue was essentially fraud, 
whereas in Kunzler it was not even clear that the employ
ee actually believed the conduct to be inappropriate 

Second, the court appears to evaluate the "wrong-
ness" of the action at issue based upon an objective, 
rather than a subjective, standard That is, the question is 
not whether the employee herself believed the action to be 
inappropriate but rather whether the actaon was objec
tively mappropnate Thus in Fumia the court emphasized 
that although the employee "felt" that his employer en
gaged in unprofessional practices, there was no evidence 
that anything the employer asked the claimant to do was 
unprofessional Similarly, in Appeal Board No 54969, the 
court ignored that the claimant "believed" the actions at 
issue to be illegal More generally, in each of the "no good 
cause" cases, the court's analysis focused on objective 
factors—evidence of actual misconduct—rather than 
upon the employee's own belief 

Third, the wrongful act must directly implicate the 
defendant Thus, m Ormerod and m Appeal Board No 
54969, what mattered was whether the claimant himself 
had been exposed to criminal liability, not whether the 
employer was engaged in a price-fixmg conspiracy that 
did not involve the defendant Similarly, in Appeal Board 
No 137,451, an employee did not have good cause to quit 
because he disagreed with the political endorsements 
made by a newspaper editor because the editorials were 
unsigned and, therefore, did not implicate the employee 
or connect him personally with the newspaper's opin
ions Compare those situations to that in Collen, in which 
the wrongful act was inextricably intertwined with the 
employee himself 

As a final note, an employee asked to compromise 
his ethics or morals must still make reasonable efforts 
to raise his concern to his employer before quittmg In 
In re Frenya, for example, the court criticized the claim

ant for failing to "take the actions of a prudent person in 
bringing her alleged problems with her employer to the 
attention of her supervisor who was ready to assist claim
ant at all times "n Similarly, the Ormerod court faulted 
the claimant for "failjmg] to pursue available options to 
preserve his employment "13 

The analysis m this article suggests that a claimant 
faces an uphill battle m establishing that he had good 
cause to quit a job because he was asked to perform an 
unethical or mappropnate, although perhaps not illegal, 
act Lawyers representing such clients would be well-
advised to focus upon the objective inappropnateness 
of the action m question, rather than upon their clients' 
own beliefs Moreover, lawyers advising clients who are 
considering quittmg should urge those clients to take 
all possible steps to alert their employers of the problem 
before quittmg 
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