
 

November 21, 2012  

ISS Publishes Final 2013 Voting Policy Updates  

Institutional Shareholder Services has published its 2013 proxy voting policy updates, 
effective for shareholder meetings on or after February 1, 2013. The final updates include 
many of the draft policies that ISS had originally proposed, but also some updates (e.g., 
regarding stock hedging, “overboarded” directors and director independence) that were not 
included in the proposed draft policies. We highlight below the key changes affecting U.S. 
companies, but note that ISS also published amendments to its voting policies for Canada, 
Europe and other non-U.S. jurisdictions. For a copy of these policy updates, see 
http://issgovernance.com/policy/2013/policy_information  

Glass Lewis & Co. has also updated their proxy voting polices.  For Glass Lewis' overview of 
their 2013 updates, see  
http://www.glasslewis.com/assets/uploads/2012/02/Guidelines_UnitedStates_2013_Abridged.
pdf. 

Board Responsiveness 

Majority-Supported Shareholder Proposals. ISS has strengthened its policy to hold directors 
accountable for the failure to respond to a shareholder proposal that receives majority 
approval. For the upcoming proxy season, the same general rule that applied in 2012 will 
continue to apply. Thus for 2013, ISS will continue to recommend a no or withhold vote for 
individual directors or the entire board if the board failed to act on shareholder proposals that 
received (i) the support of a majority of shares cast in the last year and one of the two 
previous years or (ii) the support of a majority of shares outstanding in the last year. For 2014, 
however, ISS will begin recommending a no or withhold vote for individual directors or the 
entire board if the board failed to act on a shareholder proposal that received the support of a 
majority of votes cast in the last year alone. In either case, ISS may now apply the vote 
recommendations to individual directors, in addition to making such recommendation for the 
entire board as a whole. Voting recommendations for new director nominees will continue to 
be made on a case-by-case basis. 

ISS has also stated that in general only “full implementation” of the shareholder proposal will 
constitute an appropriate response.  Anything less than full implementation will be considered 
on a case-by-case basis, taking into account the following and any other appropriate factors: 

• The subject matter of the proposal; 

• The level of support and opposition provided to the resolution in past meetings; 

• Disclosed shareholder outreach efforts by the board in the wake of the vote; 

http://www.glasslewis.com/assets/uploads/2012/02/Guidelines_UnitedStates_2013_Abridged.pdf
http://www.glasslewis.com/assets/uploads/2012/02/Guidelines_UnitedStates_2013_Abridged.pdf
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• Actions taken by the board in response to its engagement with shareholders; and  

• The continuation of the underlying issue as a voting item (as either shareholder or 
management proposals). 

According to ISS, this change is reflective of the overall market view of shareholders and 
issuers as to what constitutes board responsiveness to majority-supported shareholder 
proposals, e.g., the ISS policy survey showed that 86% of institutional respondents and 47% 
of issuer respondents expect the board to implement a shareholder proposal receiving 
approval by a majority of shares cast in the previous year. ISS notes that if the change had 
been in effect for 2012, an additional 33 shareholder proposals would have been flagged, 
resulting in no or withhold recommendations at 24 additional companies (assuming those 
proposals were not implemented). 

Pledging and Hedging of Company Stock as a Governance Failure.  ISS has added any  
hedging and significant pledging of company stock by directors or executives as a material 
failure of risk oversight that may warrant a no or withhold recommendation against an 
individual director or the entire board. ISS will make vote recommendations for companies 
that currently have executives or directors with pledged company stock on a case-by-case 
basis depending on the following specified and any other relevant factors: 

• Disclosure in the company’s proxy statement (i) of an anti-pledging policy that 
prohibits future pledging activity and (ii) that shares subject to stock ownership and 
holding requirements do not include pledged company stock; and 

• The magnitude of aggregate pledged shares relative to total common stock 
outstanding, market value or trading volume and disclosure of progress or lack 
thereof in reducing such aggregate pledged shares over time. 

The rationale for this update is primarily based on ISS’s belief that stock hedging (and in 
certain circumstances stock pledging) severs the alignment with shareholders’ interest that 
the giving of stock is meant to create.  

ISS had originally proposed that stock pledging be added to its list of problematic pay 
practices for say-on-pay practices, but instead incorporated this issue in its policy on board 
responsiveness.   

Director Competence 

Attendance at Board and Committee Meetings. ISS expanded its policy to recommend a no or 
withhold vote against any individual director, in addition to the whole board as was the policy 
in the past, if the company’s proxy disclosure is unclear or insufficient to determine whether 
that particular director attended at least 75% of the aggregate of his or her board and 
committee meetings during his or her period of service.  

Overboarded Directors. ISS has updated its policy on recommending a no or withhold vote for 
directors who sit on more than six public company boards (or CEO directors who sit on more 
than two public company boards in addition to their own). Board membership at public 
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subsidiaries will now be counted separately, instead of being aggregated with the parent. For 
CEO directors, however, controlled subsidiary and affiliate board memberships will continue to 
be aggregated with the parent company board membership.   

Director Independence 

ISS has changed its definition of director independence as follows; 

• The definition of “Inside Director” has been consolidated and expanded to include all 
current interim officers, not just the CEO; and 

• Director compensation continues to be an item of concern for director independence, 
but it will be evaluated under the category of Affiliated Outside Director instead of 
Inside Director. 

Executive Compensation                                                                                                                                      

Pay-for-Performance Evaluation for Say-on-Pay Vote Recommendations. ISS conducts a two-
fold pay-for-performance analysis. First, for Russell 3000 index companies, a quantitative 
review of pay-for-performance alignment relative to an ISS-peer group and the company’s 
total stock return (“TSR”) is considered. The purpose of the peer group analysis is to compare 
pay and company performance within a group of companies that are reasonably similar in 
terms of industry profile, size and market capitalization. If this first analysis, either 
demonstrates weak pay-for-performance alignment or if the company is a large cap company, 
then a second, qualitative analysis is considered. In its second level of analysis, ISS considers 
a broad range of factors such as the company’s use of performance awards, disclosure of and 
rigor surrounding performance goals, benchmarking practices and financial performance.   

With respect to the initial quantitative, peer group analysis, ISS hopes to improve its 2013 
peer group formulations as follows: 

• Expand its previously purely Global Industry Classification Standard (“GICS”) based 
peer groups to add the company’s selected peer group with size and market 
capitalization constraints; 

• Start the analysis initially at the more granular 8-digit GICS grouping and exclude 
peer group members based on 2-digit GICS grouping; and 

• Prioritize peers that (i) maintain the company near the median of the peer group, (ii) 
are in the subject company’s peer group and (iii) have chosen the subject company 
as a peer.  

ISS faced heated criticism from companies for faulty peer group formulations this past proxy 
season, and this change is meant to address some of those concerns.  

With respect to the secondary qualitative analysis for “large cap” companies (ISS does not 
specifically define what constitutes a “large cap company”), ISS will incorporate “realizable 
pay compared to grant pay” in its evaluation factors. Realizable pay consists of the sum of 
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relevant cash and equity-based grants and awards made during a specified performance 
period, with equity values reflecting actual earned awards or target values using stock prices 
at the end of the period. This measure is believed to provide a better link between 
performance and compensation; while grant pay better shows the Compensation Committees' 
intent in its pay decisions.  

Say-on-Golden-Parachute Proposals. ISS has updated its current voting policy to consider 
say-on-golden-parachutes on a case-by-case basis by adding the consideration of existing 
change-in-control arrangements with named executive officers rather than focusing primarily 
on new or extended arrangements. While recent amendments to severance packages that 
incorporate problematic features will carry more weight in the overall analysis, ISS clarified 
that the presence of multiple legacy problematic pay practices would be closely scrutinized. 

Non-Financial Performance Compensation-Related Proposals. Because companies in certain 
industries are including environmental and social non-financial performance metrics into 
executive compensation ISS will now recommend votes on shareholder proposals to link or 
report on linking executive compensation to “sustainability” criteria on a case-by-case basis, 
instead of recommending generally against such proposals.  

Other Corporate Governance Issues 

Lobbying. ISS has expanded the scope and focus of its policy on proposals requesting 
information on a company’s lobbying activities.  ISS will now recommend votes on a case-by-
case basis on proposals requesting information on a company’s lobbying (including direct, 
indirect and grassroots lobbying) activities, policies or procedures. Among other things, the 
prior policy did not reference indirect lobbying efforts and focused only on a company’s 
lobbying activities and not its policies or procedures. 

Non-Compensation Related Social/Environmental Shareholder Proposals. With respect to 
social and environmental shareholder proposals, instead of relying on a specific list of 12 
criteria for evaluating such proposals, ISS has consolidated those criteria into six new, more 
principle-based factors. These factors are as follows; 

• If the issues presented in the proposal are more appropriately or effectively dealt with 
through legislation or government regulation; 

• If the company has already responded in an appropriate and sufficient manner to the 
issues raised in the proposal; 

• Whether the proposal's request is unduly burdensome in scope, timeframe, or cost or 
overly prescriptive; 

• The company's approach compared with any industry standard practices for 
addressing the issues raised by the proposal; 

• If the proposal requests increased disclosure or greater transparency, whether or not 
reasonable and sufficient information is currently available to shareholders from the 
company or from other publicly available sources; and 
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• If the proposal requests increased disclosure or greater transparency, whether or not 
implementation would reveal proprietary or confidential information that could place 
the company at a competitive disadvantage. 

* * * 

This memorandum is not intended to provide legal advice, and no legal or business decision 
should be based on its content. Questions concerning issues addressed in this memorandum 
should be directed to: 

Ariel J. Deckelbaum 
212-373-3546 
ajdeckelbaum@paulweiss.com 
 
 

David S. Huntington 
212-373-3124 
dhuntington@paulweiss.com 
 

Raphael M. Russo 
212-373-3309 
rrusso@paulweiss.com 
 

Lawrence I. Witdorchic 
212-373-3237 
lwitdorchic@paulweiss.com 
 

Frances F. Mi 
212-373-3185 
fmi@paulweiss.com 
 
 
 

 

Victoria S. Forrester contributed to this memorandum. 
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