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FCC Certifies Dish To Be In Compliance With STELA Local 
Carriage Mandate 

DISH Network moved closer to resuming delivery of distant broadcast network signals to 
customers as the FCC certified DISH as a “qualified carrier” in accordance with the 
Satellite Television Extension and Localism Act of 2010 (STELA).  Released last 
Thursday, the FCC’s order corresponds to a STELA provision that deems any direct 
broadcast satellite (DBS) provider that delivers local broadcast signals to all 210 
designated market areas (DMAs) nationwide to be a qualified carrier of distant broadcast 
network services to eligible subscribers.  As DirecTV had agreed previously to offer 
local-into-local service in all 210 DMAs, the provision was directed effectively toward 
DISH Network, which was banned by court order from offering distant network services 
after it was found to have illegally transmitted distant signals to subscribers who were 
capable of receiving local broadcast affiliates over-the-air.  With a grant of certified 
carrier status in hand, DISH may now seek a permanent waiver of the U.S. district court 
injunction that has blocked DISH from participating directly in the distant network 
business for four years.  (DISH—which currently relies on third-party carriers to bring 
distant network services to customers—has received a temporary waiver of the injunction 
that allows DISH to provide distant network services to markets that lack a full 
complement of local network affiliates.)  After reviewing DISH’s request for 
certification, the FCC determined that the company “is providing a ‘good quality satellite 
signal’ to at least 90% of the households in each of the 29 new DMAs” in which DISH 
has expanded its provision of local-into-local service.  The FCC further concluded that 
“the lack of any relevant objection to the certification, and the absence of any evidence 
that DISH has failed to provide local service, as defined by STELA, in all 210 markets, 
supports DISH’s extensive filing.”  Applauding the decision, a DISH spokesman said, 
“we look forward to receiving our distant signal license back from the court.”   

Broadband Providers Contest FCC Findings On Advanced 
Service Deployment 

Parties responding to an FCC notice of inquiry (NOI) took issue with the agency’s recent 
determination that broadband and other advanced services are not being deployed in a 
“reasonable and timely” fashion as they questioned the data used by the FCC in its 
analysis.  Parties also challenged the benchmark speed of 4 Mbps downstream/1 Mbps 
upstream that the FCC contends is the minimum standard for online services to be 
deemed as advanced.  Issued in July, the FCC’s sixth annual report to Congress under 
Section 706 of the 1996 Telecommunications Act is the first in which the agency 
concluded that U.S. providers have failed to meet the threshold of “reasonable and 
timely” deployment of broadband services.  The NOI on which comments were filed this 
week requests input on issues that pertain to the FCC’s next Section 706 report. 

 FCC Certifies Dish To Be In 
Compliance With STELA 
Local Carriage Mandate 
read more 

 Broadband Providers Contest 
FCC Findings On Advanced 
Service Deployment 
read more 

 Kerry Calls For Consensus 
On Open Internet Rules 
read more 

 GAO Warns Of Effects Of 
Performance Royalties On 
Radio Broadcasters 
read more 

 Google Plans Fall Debut For 
TV Service read more 

 Vodafone Sells China Mobile 
Stake, Loses Appeal Of India 
Tax Case read more 



 

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 2 

Criticizing the FCC’s findings, the U.S. Telecom Association (USTA) asserted that broadband is not only “being deployed to  
Americans in a reasonable and timely fashion” but is “being deployed at a rate that far exceeds the ‘reasonable and timely’ standard.”  
While asking the FCC to consider planned infrastructure projects that will use broadband stimulus funds awarded through the 2009 
American Recovery and Reinvestment Act, USTA argued that “the lack of broadband availability in unserved areas does not warrant a 
negative Section 706 finding.”  Wireless association CTIA, meanwhile, found fault with the FCC’s speed benchmark, which CTIA said 
fails to account for “consumers’ increasing reliance on mobile broadband and fundamentally ignores the enormous benefits of mobility 
and ubiquitous service.”  As CTIA cautioned that “continuing to consider only speed will hinder the deployment and adoption of the 
most effective technology for reaching the unserved,” the Telecommunications Industry Association noted that the FCC’s benchmark 
“does not account for broadband Internet access offered at lower speeds” that are “still recognized as broadband.”  Advising the FCC to 
“consider the most current information available . . . rather than relying on out-of-date Form 477 data,” the National Cable & 
Telecommunications Association pleaded with the FCC “not to repeat the errors made in the sixth 706 report.”   

Kerry Calls For Consensus On Open Internet Rules 

Commenting on the FCC’s request for additional industry input on mobile broadband and specialized service issues as they relate to the 
agency’s open Internet proceeding, Senate Communications Subcommittee Chairman John Kerry (D-MA) called on affected parties to 
take “a deep breath and continue to engage in a constructive process.”  Initiated last year, the FCC’s open Internet proceeding examines 
the appropriate regulatory framework for preserving Internet freedom and is related to a separate rulemaking, launched last May, on the 
proposed reclassification of broadband transmission services under Title II of the 1934 Communications Act.  The FCC’s latest request 
for comments is expected to delay the agency’s vote on broadband reclassification (which had been anticipated for later this month) 
until after the November mid-term elections.  While confirming that lawmakers are continuing to work “on a legislative solution to 
ensure that the law reflects the growing consensus that the open Internet must be preserved and promoted,” Kerry stressed his belief 
that “the FCC has the authority, ability and responsibility to use its regulatory authority under existing law to preserve Internet freedom 
with or without a new law.”  (Last month, Kerry acknowledged that it is unlikely that members of Congress will agree on the passage 
of a bill before the November elections that would provide the FCC with statutory authority over the Internet.)  Notwithstanding the 
complaints of public interest and other groups that last week’s call for comments will result in needless delay, Kerry said it is “fair and 
smart” for the FCC to consider further how it should best execute its oversight of broadband networks “given the modern infrastructure 
and changing landscape” of the broadband industry.”  On the House side, Rep. Gene Green (D-TX), a member of the House Energy 
and Commerce Committee, also praised the FCC’s decision to “tread carefully,” as he warned that “pursuing the Title II path will 
hinder broadband investment and deployment” and “threaten job creation at a time when our country needs it the most.”   

GAO Warns Of Effects Of Performance Royalties On Radio Broadcasters 

A report issued by the Government Accountability Office (GAO) warns of the effects of pending performance royalty legislation upon 
radio broadcasters, which, according to the GAO, would result in millions of dollars in added costs for the broadcast industry while 
bringing in less than $100 in extra yearly income for most recording artists.  Released last Friday, the GAO report mirrors findings 
outlined in a preliminary study that was completed by the GAO last February and released to the public in June.  The 69-page report 
also follows the announcement of a proposed compromise framework on performance royalties between the National Association of 
Broadcasters and the Recording Industry Association of America that AM and FM station licensees hope will avert potentially high 
royalty fees that are under consideration in the Performance Rights Act (HR-848) now pending before Congress.  Although costs to 
individual broadcasters would vary according to each station’s annual revenue, commercial status, and contracts signed before the 
law’s enactment, the GAO estimated that every one-percentage point of royalty based on station revenues would cost the industry as a 
whole an extra $101 million per year.  That added cost, continued the GAO, “could lead some stations to reduce staff, switch to a non-
music format, or discontinue operations.”  While noting that revenues for recording artists would vary according to total royalties paid, 
the stakeholder’s role (i.e., featured performer, background musician, back-up vocalist, copyright holder) and amount of radio airplay, 
the GAO estimated that 56% of performers would receive royalties of $100 or less per year and that fewer than 6% of performers 
would receive annual royalties in excess of $10,000 from airplay in the top 10 markets, assuming a royalty rate of 2.35% is passed into 
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law.  However, while the GAO study backs broadcaster claims that performance royalties could impose a crippling financial burden 
upon some station owners, the report did little to buttress industry arguments that performers benefit financially from airplay that 
amounts to free advertising.  Citing the presence of “other promotional outlets, such as the Internet and special events, and growth of 
music piracy,” the GAO admitted:  “the relationship between airplay and music sales is less clear than in the past.”  Although 
broadcasters offered no comment, the U.S. Copyright Office maintained in a July letter that the GAO’s preliminary draft “neglects to 
acknowledge the recent upswing in the advertising market for radio” and “does not take into account revenue data indicating that, in the 
first quarter of 2010, radio experienced record revenue growth.”   

Google Plans Fall Debut For TV Service 

While delivering a keynote speech at a technology trade fair in Berlin, Google CEO Eric Schmidt confirmed that the web services giant 
will soon roll out its widely anticipated TV platform that will enable viewers to perform web search functions and access online video 
and other web-enabled applications through their television sets.  Slated for debut in the U.S. this fall and internationally by next year, 
Google TV—like the company’s Android wireless operating system—is designed as an open platform that is capable of supporting a 
variety of applications from a wide constellation of software and content developers.  The announcement on Tuesday also follows last 
week’s unveiling of a new TV device by Apple that is slated to deliver first-run movies and TV episodes to viewer televisions via the 
Internet.  Among the manufacturers that are partnered with Google on the initiative are Sony (which plans to market TV sets with 
integrated Google TV capabilities), Logitech (which is developing a set-top box that will work with a unified remote control and mini-
keyboard) and Intel (which is supplying processors).  Regardless of whether Google TV is accessed through a set-top box or directly 
through the TV set, viewers will be provided with a search bar at the top of the TV screen that facilitates access to the web as well as 
live TV listings.  A spokeswoman also said that a feature will be added at a later date that will enable users to change television 
channels through voice commands.  As one analyst described Google TV as “an ambitious effort to open up the set-top box, just as 
Google opened up the cell phone with Android,” Schmidt observed:  “the Internet is creating a great . . . disruption, and that disruption 
is changing so many things.”   

Vodafone Sells China Mobile Stake, Loses Appeal Of India Tax Case 

British wireless giant Vodafone moved forward in its quest to dispose of its minority telecom assets with an agreement on Tuesday to 
sell its 3.2% stake in China Mobile (CM) to a consortium of banks led by Goldman Sachs, Morgan Stanley and UBS for 
US$6.6 billion.  In a series of transactions between 2000 and 2002, Vodafone acquired its stake in CM—the world’s largest cell phone 
company by subscribers—for $3.3 billion.  Confirming that Vodafone will continue a strategic alliance with CM that covers activities 
such as mobile roaming, network development, and the recruitment of multinational customers, Vodafone CEO Vittorio Colao 
proclaimed that the transaction “achieves a near doubling of Vodafone’s original investment.”  The bank consortium is expected to sell 
Vodafone’s offloaded CM shares to institutional investors.  In turn, Vodafone plans to return 70% of the sale proceeds to shareholders 
through a stock buyback, with remaining funds to be targeted toward corporate net debt.  Meanwhile, in a development that may add 
substantially to Vodafone’s debt load, India’s Bombay High Court on Wednesday rejected an appeal of a government tax department 
ruling that holds Vodafone liable for US$2 billion in capital gains taxes accruing from Vodafone’s 2007 purchase of a majority stake in 
Hutchison Essar.  The ruling constitutes the latest setback in Vodafone’s long-running legal battle against the tax, which the company 
contends it does not owe as the Essar acquisition involved off-shore subsidiaries based in the Cayman Islands and the Netherlands.  
Emphasizing, “we continue to believe strongly that this transaction is not taxable,” Vodafone executive Das Webb said his company is 
considering an appeal to India’s Supreme Court.   

*  *  * 

For information about any of these matters, please contact Patrick S. Campbell (e-mail:  pcampbell@paulweiss.com) in the Paul, Weiss 
Washington office.  To request e-mail delivery of this newsletter, please send your name and e-mail address to 
telecom@paulweiss.com. 
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