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December 29, 2022

IRS Issues Guidance on Excise Tax on
Stock Repurchases and Corporate
Alternative Minimum Tax

In General & Summary

On Tuesday, December 27, the Treasury Department and IRS issued notices providing initial guidance on the stock repurchase
excise tax (the “Excise Tax,” and such notice, the “Excise Tax Notice”),* which is generally applicable to public U.S. corporations,
and the corporate alternative minimum tax (the “CAMT,” and such notice, the “CAMT Notice”),? both of which were imposed by
the Inflation Reduction Act of 2022 (H.R. 5376) (the “IRA”) and are effective January 1, 2023. The notices describe the
regulations that the IRS and Treasury plan to issue regarding these taxes and a limited set of key issues they raise. Importantly,
taxpayers are generally permitted to rely on these notices before the regulations come into effect.?

Consistent with the IRA, the Excise Tax Notice confirms that the Excise Tax captures a much broader set of transactions than
typical stock redemptions (e.g., split-offs, certain acquisitive reorganizations, preferred stock redemptions and so-called
“bootstrap” acquisitions), but certain rules set forth in the Excise Tax Notice may generally mitigate the tax where stock is
repurchased in exchange for non-recognition property. In addition, in certain respects, the Excise Tax Notice provides helpful
guidance and relief (e.g., stock redemptions in liquidation of a SPAC will generally not be subject to the tax).

The CAMT Notice provides for several adjustments to “adjusted financial statement income” (“AFSI”), which is the base for the
imposition of the CAMT, in situations where a taxpayer may have income or loss for financial accounting purposes but not for
regular corporate income tax purposes. These adjustments should shift the CAMT computational tax base toward the
computational tax base of the regular corporate income tax, in many cases minimizing potential CAMT liability and its
applicability.

1% Stock Repurchase Excise Tax
Key Takeaways

= Redemptions made in complete liquidation of corporations (including SPACs) generally are not subject to the Excise Tax.

= Generally, the cash component (but not the stock component) of consideration received in certain acquisitive
reorganizations, recapitalizations, and split-offs is subject to the Excise Tax.

1 See Notice 2023-02.
2 See Notice 2023-07.

3 Notice 2023-02, § 1; Notice 2023-07, § 5.03. Reliance on the Excise Tax Notice and the CAMT Notice is permitted upon the publication of the
notices in the Federal Register.
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=  Preferred stock redemptions are generally subject to the Excise Tax.

=  The cash received from a target corporation in a so-called bootstrap acquisition is generally treated as a repurchase subject
to the Excise Tax.

= Stock repurchases occurring pursuant to reorganization transactions where cash is paid in lieu of fractional shares typically
are excluded from the Excise Tax.

= The Excise Tax Notice provides conventions for determining the fair market value of repurchased stock (on which the Excise
Tax is assessed), generally looking to public trading price indicators.

=  Taxpayers may rely on the Excise Tax Notice until the issuance of forthcoming proposed regulations, although it is unclear
when such regulations will be issued.

Analysis

In General. As noted in our Client Memo on the IRA,* the Excise Tax imposes a non-deductible 1% excise tax on repurchases after
December 31, 2022 of any stock of any U.S. corporation that has any publicly traded shares (a “Covered Corporation”).> The
Excise Tax is imposed on the fair market value of the stock “repurchased” (or deemed repurchased) during the taxable year,
minus the fair market value of any stock “issued” by such corporation during the taxable year (the “Netting Rule”), and minus the
fair market value of “qualifying property” (generally, stock received in certain acquisitive reorganizations or split-offs that would
otherwise be subject to the tax during the taxable year).® “Repurchase” is defined as a redemption’ and any economically similar
transaction, as well as the acquisition of a Covered Corporation’s stock by certain of its affiliates from a third party. The statute is
broadly drafted and so is the Excise Tax Notice; the Excise Tax covers a broader range of transactions than a typical open-market
repurchase of shares, generally including the redemption of preferred stock, cash consideration received in certain acquisitive
reorganizations and split-offs, and cash consideration received from a target in certain so-called “bootstrap” acquisitions.

Preferred Stock Redemptions Are Subject to Excise Tax. The Excise Tax Notice confirms that a Covered Corporation’s redemption
of preferred stock, which includes the redemption of “participating” preferred stock, is subject to the Excise Tax where the
redeemed property is stock for federal income tax purposes and the repurchase is a redemption within the meaning of section
317(b). For example, where a Covered Corporation has outstanding, publicly traded common stock and non-publicly traded,
mandatorily redeemable preferred interests that are stock for federal income tax purposes, redeeming the preferred stock
generally triggers the Excise Tax.®

4 https://www.paulweiss.com/practices/transactional/tax/publications/inflation-reduction-act-imposes-corporate-minimum-tax-and-an-excise-tax-
on-stock-repurchases?id=43645.

5 The Excise Tax also applies to certain corporations that have expatriated and are subject to the “inversion rules” of section 7874. Unless otherwise
provided, all section references are to the Code, as amended. Special rules govern the applicability of the Excise Tax to repurchases of stock of
certain foreign corporations. See generally Notice 2023-02, § 2.04.

6 Certain “issuances” are excepted where the effect of the issuance would be to reduce artificially a Covered Corporation’s Excise Tax liability as
permitted by the Netting Rule (i.e., a Covered Corporation’s issuance of stock with respect to its existing stock). See Notice 2023-02, § 3.08(4). In
addition, the Excise Tax Notice does not permit carryforwards or carrybacks of unused reductions under the Netting Rule. See Notice 2023-02,

§ 3.03(3)(c). Each year stands on its own for these purposes.

7 Specifically, redemptions within the meaning of section 317(b), which applies to a corporation acquiring its stock from a shareholder in exchange
for property (but excluding exchanges for the corporation’s own stock or rights to acquire the corporation’s stock).

8 See Notice 2023-02, §§ 3.04(2)(a) & 3.09, Ex. 1. The Excise Tax Notice provides that the fair market value of non-publicly traded stock is to be
calculated in accordance with any reasonable valuation method under the principles of Treasury Regulation section 1.409A-1(b)(5)(iv)(B)(1). See
Notice 2023-02, § 3.06(2)(b). In certain cases, it may be possible that a redemption would be treated as a “dividend” under the general rules of
section 302. As discussed below, the notice contains a rebuttable presumption that the redemption is a repurchase, but it appears that a
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Exceptions to the Stock Repurchase Excise Tax

Complete Liquidations. The Excise Tax as drafted could encompass a wide range of transactions and corporate actions,
including SPAC redemptions (which can occur pursuant to SPAC extension votes, prior to a business combination, or upon
liquidation). However, the Excise Tax Notice clarifies that a redemption occurring pursuant to a complete liquidation of a
Covered Corporation is not a “repurchase.” This would generally include SPAC liquidations.® Other SPAC redemptions not in
liquidation (e.g., if certain shareholders elect to be redeemed in connection with a de-SPAC transaction, or pursuant to a
redemption right triggered when a SPAC seeks an extension of its term) would still be subject to the Excise Tax, though the
Netting Rule may apply to reduce or eliminate the Excise Tax that would otherwise apply to a SPAC redemption not in
liquidation.

Qualifying Property in Acquisitive Reorganizations. In an acquisitive reorganization (i.e., an A reorganization (including
triangular reorganizations), a C reorganization or an acquisitive D reorganization), a recapitalization (i.e., an E
reorganization) or a mere change in a Covered Corporation’s identity, form, or place or organization (i.e., an F
reorganization), the use of acquirer’s stock as consideration is excluded from the tax base to which the stock repurchase
Excise Tax applies.'® To the extent other consideration (e.g., cash) is used, however, the tax base is not reduced by the
extent of such nonqualified consideration.!! The effect is that the Excise Tax applies to cash consideration received in these
transactions.

Split-Offs. Similarly, the Excise Tax Notice specifies that a Covered Corporation’s use of controlled corporation stock in a
split-off, in exchange for such Covered Corporation’s own stock, is excluded from the tax base to which the Excise Tax
applies.?? If the split-off includes a distribution of other consideration that is not qualifying property (i.e., property permitted
to be received on a tax-free basis) like cash, however, the tax base is not reduced by such nonqualified consideration.® The
effect is that the Excise Tax applies to cash consideration received in these transactions. Note that a distribution by a
distributing corporation of stock of a controlled corporation in a tax-free transaction under section 355 that is not a split-off
is not treated as a repurchase (and therefore is not subject to the Excise Tax) (e.g., a pro rata spin-off).1*

Bootstrap Acquisitions. The Excise Tax Notice provides that, to the extent that the consideration in an acquisition is funded
by the target corporation’s own cash or borrowed cash, the target is treated as repurchasing its own stock in a transaction
subject to the Excise Tax. For example, in a transaction where a parent corporation acquires a target using a merger
subsidiary that borrows funds and merges with and into the target and the target’s shareholders exchange all of their stock
for cash, the target is treated as if it redeemed its stock in a repurchase to the extent that its own cash (including cash
attributable to such debt-financing) funded the transaction and is subject to the Excise Tax.® An acquiror may consider
whether to avoid using this fairly typical leveraged buyout structure and consider alternative means for pushing debt into a
target, subject to financing and other non-tax considerations.
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corporation could rebut that presumption in the case of a redemption of preferred stock using certain rules, to the extent they are applicable on
any given facts.

Specifically, section 331 but not section 332(a) must apply. Notice 2023-02, §§ 3.04(4)(b)(i) & 3.09, Ex. 16. Moreover, the Excise Tax applies in
certain liquidations but generally requires an 80% corporate owner. As a result, the Excise Tax typically will not apply to a SPAC liquidation.

Notice 2023-02, § 3.07(2)(a).
Notice 2023-02, § 3.09, Ex. 6.
Notice 2023-02, § 3.07(2)(d).

See Notice 2023-02, § 3.09, Ex. 11.
See Notice 2023-02, § 3.04(4)(b)(ii).
See Notice 2023-02, § 3.09, Ex. 3.
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=  Dividends. The Excise Tax Notice provides that a repurchase is not subject to the Excise Tax to the extent that it is treated as
a dividend for federal income tax purposes.® Most ordinary course repurchases are, however, subject to a rebuttable
presumption that they do not qualify for this exception.!” Covered Corporations can rebut this presumption for a given
repurchase from a given shareholder by establishing “sufficient evidence” that such shareholder treats the repurchase as a
dividend on such shareholder’s federal income tax return. “Sufficient evidence” requires, among other things, proper
information reporting by the Covered Corporation, evidence of any applicable withholding, a certification from the
shareholder and evidence of the Covered Corporation having sufficient earnings and profits.'®

= Determining Fair Market Value of Repurchased Shares. The Excise Tax Notice specifies that the “fair market value” of the
repurchased stock is the market price of the stock on the date that it is repurchased, regardless of whether the price at
which the stock is repurchased equals such market price. If any stock of the same class and issue of the repurchased stock is
traded on an established securities market, the guidance provides various acceptable methods for deriving market price.*®
Covered Corporations must consistently use a chosen method for all stock repurchases during its taxable year.?°

Corporate Alternative Minimum Tax on Book Income

General CAMT Framework. The CAMT imposes tax on large corporations that are profitable from a book perspective but are
subject to no or low federal income tax. The CAMT applies at a rate of 15% to an “applicable corporation,” which generally is any
corporation (other than an S corporation, a RIC or REIT) whose average annual ASFI exceeds $1 billion over the three taxable
years ending with the current taxable year (the “Book Income Test”).?! AFSl is derived from the net income or loss reported on
an applicable corporation’s “applicable financial statement” (“AFS”) covering such taxable year. An AFS generally is an annual
report or other SEC-required financial statements. Significantly, the CAMT Notice does not provide a way for an applicable
corporation to cease to be an applicable corporation.??

Aligning AFSI With Regular Corporate Income Tax. Generally, CAMT liability is determined using a different computational tax
base (generally, GAAP) than the regular corporate income tax. Because CAMT liability is tied to the financial accounting rules
(e.g., GAAP), where such rules diverge from the regular corporate income tax rules there can be dramatic variations in the
applicable tax bases. In particular, where a transaction results in income from a financial accounting perspective but that income
is not recognized for purposes of the regular corporate income tax, the CAMT could result in significantly higher tax liability due
to the larger CAMT tax base. The CAMT Notice generally brings the CAMT tax base more in line with that of the regular
corporate income tax (thereby mitigating the potential for corporations to qualify as applicable corporations and mitigating the
potential of significant CAMT liability if they do so qualify) by providing for adjustments to AFSI in certain instances where a

16 Notice 2023-02, §2.05(2)(f).
17 Specifically, repurchases to which section 302 or 356(a) apply. Notice 2023-02, § 3.07(6)(b).
18 See Notice 2023-02, § 3.07(6)(b).

19 Specifically, any of: (i) the daily volume-weighted average price as determined on the repurchase date; (ii) the closing price on the repurchase
date; the average of the high and low prices on the repurchase date; and (iii) the trading price at the time of the repurchase. In addition, if the
repurchase date is not a trading day, the market price is determined by reference to the immediately preceding trading day. Notice 2023-02,
§ 3.06(2)(a)(i).

20 See Notice 2023-02, § 3.06(2)(a). The Excise Tax Notice also provides guidance for determining the market price of repurchased stock that is not
traded on an established securities market or denominated in a non-U.S. currency. See Notice 2023-02, § 3.06(2)(b)-(c).

21 There are special AFSI tests for corporations that are members of foreign-parented multinational groups (as defined in section 59(k)(2)(B)),
corporations whose three-taxable-year periods include a taxable year that is less than 12 months and corporations in existence for less than three
years.

22 Once a corporation meets the Book Income Test, it remains an applicable corporation unless (a) Treasury determines such treatment is no longer
appropriate and (b) either (i) there is a change in ownership (of an undefined nature) or (ii) its AFSI falls below the relevant threshold for a
requisite number of consecutive years, as determined by Treasury. See section 59(k)(1)(C). Accordingly, without guidance, once an applicable
corporation is an applicable corporation, it appears it will remain an applicable corporation.
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corporation books a transaction as producing income or loss for financial accounting purposes but does not recognize income or
loss for regular corporate income tax purposes. Specifically:

Certain Reorganizations and Split-off Transactions. Certain reorganizations and split-off transactions may result in financial
accounting gain or loss (and corresponding basis adjustments in assets) but are treated as tax-deferred for regular corporate
income tax purposes. The CAMT Notice provides that in those cases, AFSI will not include any gain or loss recognized for
financial accounting purposes.?

Cancellation of Indebtedness. Certain transactions (including certain reorganizations) give rise to income as a result of
cancellation of indebtedness for financial accounting purposes, but do not result in income recognition for regular corporate
income tax purposes because the cancellation of indebtedness income is excluded from the corporate income tax
computational tax base. To shift the CAMT tax base toward that of the regular corporate income tax and to mitigate the
harshness of a rule imposing tax on book income arising from the cancellation of indebtedness income for distressed
companies, the CAMT Notice provides that AFSI will not include the amount of any excluded cancellation of indebtedness
income.?

Correlative Basis and Attribute Adjustments. In each of the above cases, the CAMT Notice requires the relevant taxpayer to,
for purposes of calculating AFSI, make a correlative basis adjustment to the stepped-up (or stepped-down) basis such
taxpayer would receive under the financial accounting rules. That is, for example, where a transaction produces income for
financial accounting purposes but such income is excluded from AFSI under the CAMT Notice,?® any step-up in the basis of
the assets resulting from such income under the financial accounting rules is ignored and AFSI ignores any such step-up (and
corresponding depreciation or amortization deductions) going forward.?® Likewise, the CAMT Notice requires that any tax
attributes that an applicable corporation reduces under the cancellation of indebtedness rules for corporate income tax
purposes must have a corresponding decrease in such attributes (including basis) for financial accounting purposes, when
calculating AFSI. These correlative adjustments preclude taxpayers from receiving a double benefit of AFSI exclusion and, for
example, increased book depreciation that would reduce AFSI.?’

Determining “Applicable Corporation” Status and Other. The CAMT Notice includes several clarifications regarding how to
determine applicable corporation status (including in acquisitions and in spin-offs and split-offs) and provides a safe harbor
method for determining applicable corporation status, under which a corporation is an applicable corporation only if its book
income is at least $500,000,000 under a modified Book Income Test.?® The CAMT Notice also addressed certain technical aspects
of the depreciation deductions and tax credits that are beyond the scope of this memorandum.

* * *
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Notice 2023-07, § 3.03(1)(a).
Notice 2023-07, § 3.06(1)(a).
Notice 2023-07, § 3.03(1)(a).
Notice 2023-07, § 3.03(2).
Notice 2023-07, § 3.06(2).

Notice 2023-07, § 5.03(2).
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This memorandum is not intended to provide legal advice, and no legal or business decision should be based on its content.
Questions concerning issues addressed in this memorandum should be directed to:

Brian S. Grieve Robert Holo Matthew B. Jordan
+1-212-373-3768 +1-212-373-3637 +1-212-373-3921
bgrieve@paulweiss.com rholo@paulweiss.com mjordan@paulweiss.com
Patrick N. Karsnitz Robert A. Killip Brian Krause
+1-212-373-3084 +1-212-373-3907 +1-212-373-3332
pkarsnitz@paulweiss.com rkillip@paulweiss.com bkrause@paulweiss.com
David W. Mayo Brad R. Okun Lindsay B. Parks
+1-212-373-3324 +1-212-373-3727 +1-212-373-3792
dmayo@paulweiss.com bokun@paulweiss.com Iparks@paulweiss.com
Jeffrey B. Samuels Scott M. Sontag

+1-212-373-3112 +1-212-373-3015

jsamuels@paulweiss.com ssontag@paulweiss.com

Associates Ryan D. Amelio, Noah H. Marks, and Danielle J. Rabinowitz contributed to this Client Memorandum.
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