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FEDERAL E-DISCOVERY

Cost Recovery
In the Digital Age

-discovery is a costly necessity

of modern litigation. With the

ease of e-mail and network data-

storage came a deluge of litiga-

tion expenses. But producing
parties, who historically have born the
majority of these costs, may now find some
relief in Rule 54(d) of the Federal Rules of
Civil Procedure.

Rule 54(d) provides that “costs—other
than attorney’s fees—should be allowed
to the prevailing party.” The awardable or
“taxable” costs are listed in 28 U.S.C. §1920,
and include “[f]ees for exemplification and
the costs of making copies of any materials
where the copies are necessarily obtained
for use in the case.” At first glance, this
provision might not seem to encompass
e-discovery costs. Since an amendment in
2008 that replaced the word “papers” with
“any materials,” however, courts uniformly
have concluded that §1920 covers at least
some e-discovery costs.!

The question that remains is what
e-discovery costs are recoverable. Courts
confronting this question have identified
five elements that a party must establish
to tax its adversary with e-discovery costs:
(1) the party seeking costs must have
been the “prevailing party”; (2) the costs
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must stem from a modern equivalent of
“copying”; (3) the costs must have been
necessary; (4) the costs must be reasonable;
and (5) the costs must be sufficiently docu-
mented to support the other elements.

Although these elements provide a use-
ful analytical framework, they provide an
uncertain guide as to how courts will actu-
ally rule on requests to recover e-discovery
costs. Indeed, courts frequently come to
inconsistent conclusions regarding seem-
ingly similar requests for costs. Although it
remains the case that there are few bright-
line rules as to what e-discovery costs are
taxable, trends are beginning to emerge in
how courts interpret each of these require-
ments.

Prevailing Party

The “prevailing party” for the purposes
of Rule 54(d) is “the litigant in whose favor
judgment is rendered.”? In cases where
both parties are successful to some extent,
courts must decide which “party prevails
in the substantial part of the litigation.”
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The two situations in which this issue most
commonly arises are when defendants file
counterclaims that are dismissed along
with the plaintiff’s claims, and when plain-
tiffs recover only a small amount of what
they sought. In both situations, courts
tend to find that the defendant was the
prevailing party.*

Modern Form of ‘Copying’

To be recoverable under §1920, a cost
also must be for services that are “the 21st
Century equivalent of making copies.” In
recent cases, a consensus seems to be
emerging about whether the most basic
tools of e-discovery meet this requirement.
For example, courts have almost invariably
held that the costs of scanning documents
and converting files to TIFF or PDF format
for production is recoverable under §1920.5
The line between modern-day copying and
nontaxable costs blurs, however, for most
other e-discovery costs, such as creating a
production database, collecting and stor-
ing ESI, managing e-discovery, extracting
privileged metadata from ESI, converting
documents to a searchable format, and run-
ning search terms.

Courts have adopted two approaches
when assessing whether such e-discovery
services fall within the scope of §1920. The
first approach is to analogize the e-discovery
service to a paper equivalent. If the equiva-
lent service would have been completed
by an attorney in the days of paper discov-
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ery, the cost is deemed nontaxable. Courts
employing this approach have held that the
costs of collecting, processing and storing
ESI, formatting documents to permit elec-
tronic searching, and conducting electronic
key-word searches are not taxable because
these acts are equivalent to attorneys physi-
cally collecting paper documents from their
clients and reading each individual page for
key words. Similarly, courts have used this
approach to deny costs for managing and
storing ESI, reasoning that lawyers used to
manage their own paper productions and
store the relevant papers.’

Some courts have relaxed this approach
so that if a discovery request requires the
expertise of a technician, that technician’s
services are considered a modern analog
of copying. For example, courts employing
this relaxed view have held that technical
management of e-discovery—including
hiring a computer consultant to collect,
search, identify and help produce electronic
documents—is a recoverable cost.? These
courts reason that e-discovery technicians
provide technical, not legal, services, just as
copy centers once provided their own form
of technical services in the days of paper
discovery. This relaxed approach has gained
currency and greatly expanded what costs
courts deem taxable to include such ser-
vices as creating litigation databases, storing
data, imaging hard drives, de-duplication
and data extraction.’

The second approach distinguishes
between costs to “create” and costs to “repro-
duce.” Under this approach, a reproduction
cost is considered the modern equivalent
of copying, and therefore is deemed to fall
within §1920. By contrast, costs attributable
to the creation of a production, review or
management aid are not taxable. For exam-
ple in Fells v. Virginia Department of Trans-
portation, the court found that “defendant’s
techniques of processing records, extracting
data, and converting files, [ ] served to create
searchable documents, rather than merely
reproduce paper documents in electronic

form,” and therefore these costs were held
to be unrecoverable.!

Necessity

To be recoverable, a prevailing party also
must show that e-discovery costs are for
services “necessary” for the litigation, rather
than merely “for convenience of counsel.”!!
The subtlety of this distinction has led to
inconsistency in courts’ decisions about the
necessity of various e-discovery costs. In
the midst of this uncertainty, however, it is
possible to discern five principles that bear
on the likelihood that a cost will be found
to be necessary.

First, there is a weak presumption that all
costs are necessary because “it is unlikely
that a party would increase its costs unnec-
essarily without knowing that it would pre-
vail at trial.”'? As a general matter, however,
this presumption tends to be cited only
when the court otherwise is inclined to hold
that certain costs are recoverable.

To be recoverable under §1920, a cost
must be for services that are ‘the 21st
Century equivalent of making copies!

Second, technical costs of converting
ESI to the format required by the discovery
request are almost always deemed neces-
sary. This includes the costs of converting
ESI that is reviewed for potential production,
but that is not actually produced." The prin-
ciple is limited, however, to the technical
conversion and retrieval of ESI. Additional
costs, such as running searches, may or may
not be taxed, depending on the court.

Third, the more complex the litigation
and the discovery request, the more likely
courts will find that technology services,
such as hiring an e-discovery manager, are
necessary.!* This principle was invoked as
early as 2006 to justify awarding costs for the
creation of a litigation database, a cost that
was then rarely considered recoverable.!®

Fourth, courts are more likely to find an

e-discovery service necessary if the prevail-
ing party can show that the service reduced
the costs that would have been taxed absent
use of the service.!® For example, in CBT
Flint Partners, LLC v. Return Path Inc., the
court found services from an e-discovery
consultant to be necessary partly because
“production in paper form would have
cost far more than the fees sought for the
e-discovery consultant.”!”

Fifth, courts are unlikely to find “cutting-
edge” e-discovery tools to be necessary. For
example, in In re Aspartame Antitrust Litiga-
tion, the court “refus[ed] costs for a sophis-
ticated e-discovery program” that searched
for relevant documents using “visual cluster-
ing of a document collection based on con-
cepts extracted from those documents.”!8
The court held that this “advanced tech-
nology” was “acquired for the convenience
of counsel.” By contrast, certain technol-
ogy that was not taxable when it was new
is routinely taxed today. In the 1991 case
Northbrook Excess & Surplus Insurance Co.
v. Procter & Gamble Co., for example, the
court recognized and reaffirmed the then-
accepted doctrine that “expenditures for a
computerized litigation support system are
not taxable costs under section 1920.”° Yet
today, costs of creating electronic litigation
databases are routinely taxed.?

Reasonable

Courts also require taxable costs to be
reasonable, although there is little guidance
as to how a court should determine what
satisfies this standard. Some judges decide
reasonableness based on their personal
experience as to the normal costs of e-dis-
covery.?! Other courts compare the costs
sought to what has been awarded in simi-
lar cases.?? Still others look to the process
by which the prevailing party determined
that an e-discovery service was reasonably-
priced.?

One common question in the reasonable-
ness inquiry is whether parties signed a cost-
allocating agreement regarding e-discovery.
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Courts faced with such an agreement have
found it to trump Rule 54(d) and §1920, so
that prevailing parties generally will not be
permitted to recover anything more than
what was previously agreed.?*

Documentation

Courts have required prevailing parties
to support their claims for costs with docu-
mentation as to the nature of services pro-
vided. In cases where the prevailing party’s
records contain only vague explanations of
the services provided, courts have drasti-
cally limited the costs awarded.? Courts
vary as to how extensive the documentation

To be recoverable, a prevailing party
also must show that e-discovery costs
are for services necessary’for the litiga-
tion, rather than merely ‘for conve-
nience of counsel!

must be, but litigators seeking e-discovery
costs must bear in mind that the prevailing
party has the burden of showing that their
costs are comparable to copying, necessary
and reasonable. Detailed documentation
often is a prerequisite for shouldering this
burden.

What'’s a Litigator to Do?

Although there are few bright-line rules
when it comes to awarding costs for e-dis-
covery, case law does provide some guid-
ance on how attorneys should approach
a litigation involving e-discovery so as to
maximize the likelihood of recovering the
costs incurred:

Know Your Judge: Judges have a lot of
discretion in interpreting the language of
§1920, so study your judge. How comfort-
able is the judge with new technology in his
court? Was the judge still practicing when
e-discovery was common? Is the judge
comfortable awarding substantial attor-
ney'’s fees and other costs? These are all
questions an attorney should know before
making e-discovery decisions.

New Sophisticated Tools: Courts most
likely will find that the costs of cutting-edge
e-discovery tools are not recoverable. Coun-
sel should take this into consideration when
evaluating the cost-effectiveness of any
service, tool, or technique that is not yet
commonplace.

Document Everything: Keep a detailed
account of all e-discovery services. Docu-
mentation is a simple hurdle to overcome
as long as counsel plan ahead.

Tailor Your Discovery Requests: When
drafting your discovery requests, remem-
ber that the extensiveness of a request
affects the likelihood that e-discovery
costs will be taxable. As noted by one court
“[t]axation of [e-discovery] costs [should]
encourage litigants to exercise restraint in
burdening the opposing party with the huge

cost of unlimited demands for electronic

discovery.”%

Stay Informed.: This body of law evolves
at the pace of new technology, so do not
rely too heavily on past experience in con-
sidering what can be taxed. In that vein,
do not be afraid to push the envelope in
requesting costs. At some point, yesterday’s
cutting-edge e-discovery technology will
become today’s indispensable tool.
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