
I
magine that you are counsel in the United States 
to a foreign company based overseas that learns 
the government is conducting a criminal inves-
tigation into conduct that involves your client. 
You expect that your client soon will become 

embroiled in the investigation, and that parallel 
civil litigation will ensue. Your client tells you it 
has tens of thousands of e-mails and other rel-
evant documents at its overseas headquarters. 
Your client wants to know what its potential expo-
sure may be. To answer that question, you recog-
nize you will need to assess whether your client’s 
documents are incriminating. What do you do? 

Many attorneys might tell their client: “Send 
me the documents so I can review them.” Cer-
tainly, reviewing them in your office is quicker, 
less expensive, and far more convenient than fly-
ing a team of lawyers to your client’s overseas 
headquarters to review the documents there. But 
the prudent lawyer also should ask: “if I bring my 
client’s overseas documents to my office in the 
United States for review, will the Department of 
Justice be able to obtain otherwise undiscoverable 
material by issuing a grand jury subpoena to my 
law firm?” Recent judicial decisions suggest that 
the answer may well be yes, and that the prudent 
course therefore may be to take the next flight 
to review the documents at your client’s offices 
overseas.

Restrictions on Access

While U.S. prosecutors can easily obtain docu-
ments in the possession of U.S. corporations by 
issuing a grand jury subpoena, this is not the 
case for documents belonging to non-U.S. com-
panies whose documents are located outside the 
United States. Rule 17(e)(2) of the Federal Rules 
of Criminal Procedure, in combination with 28 
U.S.C. §1783, provides that a grand jury subpoena 
may be served in a foreign country only if the 
subpoenaed party is a U.S. national or resident. 
Thus, if your client is a non-U.S. company with 
offices located outside the United States, the 

Justice Department will be unable to obtain its 
documents by issuing a grand jury subpoena.1 

The usual means by which federal prosecu-
tors seek foreign discovery are requests for let-
ters rogatory, mutual legal assistance treaties 
(MLATs) or informal diplomatic requests.2 But 
these procedures are onerous, time-consuming, 
and uncertain. The U.S. Attorney’s Manual, for 
example, advises that any letter rogatory must 
be approved by the Justice Department’s Office 
of International Affairs and “[p]rosecutors should 
assume that the process will take a year or more.”3 
Thus, bringing your client’s overseas documents 
to your office for review exposes those documents 
to grand jury subpoena when those documents 
would otherwise be very difficult, or even impos-
sible, for the Justice Department to obtain. 

Perhaps, you may think, your client’s overseas 
documents are safe from grand jury subpoena so 
long as they remain in your office. The Justice 
Department wouldn’t issue a subpoena to you 
or your law firm merely to obtain your client’s 
overseas documents, would it? Well, yes, it would, 
and, in fact, it has. Last December, in In re Grand 
Jury Subpoenas, the U.S. Court of Appeals for the 
Ninth Circuit overturned a district court decision 
quashing grand jury subpoenas to outside counsel 
seeking their non-U.S. clients’ overseas documents, 
even though those documents were brought to 
the United States pursuant to a protective order 
that designated the documents confidential and 
restricted their use solely to the civil litigation 
in which the protective order was issued.4 In re 
Grand Jury Subpoenas demonstrates that the 

Justice Department will not refrain from issuing 
grand jury subpoenas to outside counsel for their 
client’s overseas documents in lieu of obtaining 
those documents via more traditional means. 

Help in 'Fisher v. United States'

As significant as the prospect of a grand jury 
subpoena to counsel for its client’s overseas 
documents is, that prospect need not end the 
discussion as to where those documents should 
be reviewed. Hope remains for the lawyer who 
wishes to save his client the burden, expense and 
delay of reviewing his client’s documents at its 
overseas offices without rendering them subject 
to a Justice Department subpoena to counsel once 
the documents reach the United States. In re Grand 
Jury Subpoenas and similar cases relied on the 
principle that grand jury subpoenas ordinarily 
take precedence over civil protective orders.5 But 
what if your overseas client has not produced 
the documents in a civil litigation (and does not 
expect to in the future)? Is there room to argue in 
these circumstances that the government may not 
use a grand jury subpoena to compel counsel to 
produce its client’s overseas documents brought 
to the United States for review?

To answer this question, it is helpful to begin 
with fundamental principles governing discovery 
of client documents in the possession of outside 
counsel. The law is generally settled that “[d]ocu-
ments obtain no special protection because they 
are housed in a law firm.”6 Courts recognize that 
“[a]ny other rule would permit a person to pre-
vent disclosure of any of his papers by the simple 
expedient of keeping them in the possession of 
his attorney.”7

The principle that client documents are not pro-
tected from disclosure in the hands of counsel, 
however, is not absolute. In some circumstances, 
documents that are protected by common law or 
constitutional privilege and thus are not subject to 
discovery in the hands of the client also are not dis-
coverable in the hands of counsel, as the Supreme 
Court recognized in Fisher v. United States.8 In Fisher, 
attorneys for taxpayers sought to avoid production 
of their clients’ accountants’ work papers, arguing 
that the Fifth Amendment privilege against self-
incrimination protected them from production. The 
Court held that the work papers were not protected 
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by the Fifth Amendment, even in the hands of the 
client. However, the Court stated that while the 
privilege did not shield from disclosure documents 
that could have been obtained from the client, “[i]
t is otherwise if the documents are not obtainable 
by subpoena duces tecum or summons while in 
the exclusive possession of the client, for the client 
will then be reluctant to transfer possession to the 
lawyer unless the documents are also privileged 
in the latter’s hands.”9 Thus, documents that are 
protected from disclosure in the client’s hands 
are generally protected in its attorney’s hands,  
as well.10

The principle that a client’s documents are 
not privileged in the hands of counsel and the 
teaching of Fisher that documents that are privi-
leged from disclosure in the hands of a client 
remain privileged in the hands of counsel are in 
conflict in the context of government efforts to 
seek discovery from an attorney of his non-U.S. 
client’s overseas documents. On the one hand, 
unless the underlying documents are themselves 
privileged, such documents should not gain any 
special protection when they are in the hands of 
counsel. On the other, practically speaking, docu-
ments located outside of the United States are 
quite difficult, or even impossible, to obtain in 
the hands of the client. If such documents were 
more easily obtainable from counsel, the client 
would be reluctant to give the materials to his 
lawyer, frustrating the purpose of the attorney-
client privilege. Fisher thus leaves open the pos-
sibility that courts may decline to enforce grand 
jury subpoenas to counsel seeking their client’s 
overseas documents. 

Cases Applying 'Fisher' 

While we are aware of no reported decision 
refusing to enforce a grand jury subpoena to 
counsel seeking the overseas documents of his 
client on Fisher grounds, courts in the Second 
Circuit have recognized the argument’s validity. 
In Ratliff v. Davis Polk & Wardwell,11 plaintiffs 
sought documents from a U.S. law firm belong-
ing to its overseas client, the Dutch affiliate of 
Ernst & Young. The Ernst affiliate sent the docu-
ments to the United States for review by coun-
sel in connection with a Securities and Exchange 
Commission investigation. In declining to compel 
production, the district court explained that “the 
policy [expressed in Fisher] would be jeopardized 
if documents unreachable in a foreign country 
became discoverable because the person hold-
ing the documents sent them to a lawyer in the 
United States for advice as to whether they were 
subject to production.”12 

The Second Circuit reversed on the ground 
that Ernst had waived any privilege by produc-
ing the documents to the SEC.13 However, the 
court was prepared to “assume” that “when 
the documents were sent by [Ernst] to its out-
side counsel to secure legal advice, they were 
entitled to protection.”14 The court noted that 
“[e]xposing documents—not otherwise subject to 
production—to discovery demands after delivery 
to one’s attorney whose office was located within 
the sweep of a subpoena would produce a curious 
and unacceptable result.”15

Ratliff cited a prior Second Circuit decision, 
In re Sarrio, S.A.16 In Sarrio, Sarrio, a company 
that was a party in a litigation in Spain, sought 
discovery of documents from third party Chase 
Manhattan Bank. At the request of counsel, Chase 

employees overseas sent documents to the United 
States for legal review. Thereafter, Sarrio initiated 
a proceeding to obtain a subpoena in the United 
States seeking documents in the possession of 
Chase’s U.S. counsel. Chase resisted the subpoena, 
contending that the documents were privileged 
because they were sent to the United States solely 
for legal review.17

The Second Circuit reversed a district court 
order quashing the subpoena on the narrow ground 
that Chase had not raised the attorney-client privi-
lege on appeal.18 The Second Circuit nevertheless 
found that “Chase had a substantial claim that the 
subpoenaed documents here were protected by 
attorney-client privilege.”19 Citing Fisher¸ the court 
concluded that the policy of open attorney-client 
communication “would be jeopardized if docu-
ments unreachable in a foreign country become 
discoverable because the person holding the 
documents sent them to a lawyer in the United 
States for advice as to whether they were subject 
to production.”20

Judge Lewis kaplan reached a similar conclu-
sion in In re Parmalat Sec. Litig.21 There, plaintiff 
moved to compel discovery of documents of inter-
national affiliates of Deloitte Touche Tohmatsu 
(DTT). The affiliates had given certain Parmalat 
audit documents to DTT in Switzerland and its 
lawyers in the United States in connection with 
a federal criminal investigation into the collapse 
of Parmalat.22

DTT sought to withhold the documents because 
they “would have been unobtainable by subpoena 
prior to their transfer to DTT…and they there-
fore should be unobtainable now by virtue of 
the attorney-client privilege.”23 After reviewing 
Fisher, Sarrio and Ratliff, Judge kaplan concluded 
that the “argument for finding that documents 
furnished by a member firm that also engaged 
DTT’s U.S. law firm are unreachable because the 
documents were furnished for obtaining legal 
advice is substantial.”24 The court nevertheless 
denied DTT’s discovery objection because DTT 
had failed to show that the requested documents 
were not discoverable in the hands of the DTT 
member firms outside the United States.25 

Ratliff, Sarrio, and Parmalat consider Fisher 
in the context of subpoenas or other discovery 
demands seeking overseas client documents that 
have reached the United States solely because 
they were reviewed by U.S. counsel for the pur-
pose of providing legal advice. Although none of 
these decisions squarely stands for the proposi-
tion that the Justice Department may not com-
pel counsel to produce his non-U.S. client’s over-
seas documents, each recognizes the argument 
stemming from Fisher that would render such  
subpoenas unenforceable.

Conclusion

So where does this leave the practitioner who 
needs to review his non-U.S. client’s overseas 
documents to advise his client on its potential 
exposure to U.S. prosecution? The absence of 
clear authority extending Fisher to quash grand 
jury subpoenas to law firms seeking a client’s 
overseas documents certainly counsels that the 
safest course is to review your client’s documents 
overseas. 

Alternatively, your client may conclude that 
production of its overseas documents in the 
United States is inevitable, either because it has 
no realistic choice but to cooperate with the Justice 
Department investigation and voluntarily produce 
its documents, or because it perceives that it inevi-
tably will be drawn into parallel civil litigation in 
the United States, where it will have to produce its 
documents, exposing them to grand jury subpoena 
anyway. But if considerations of cost, burden, and 
delay counsel in favor of transferring the overseas 
documents to the U.S. counsel for review in order 
to obtain legal advice, the case law leaves room to 
fight a subpoena to counsel for its non-U.S. client’s 
overseas documents. 
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Although none of the decisions in 'Ratliff,' 
'Sarrio,' and 'Parmalat' squarely stands 
for the proposition that the Justice 
Department may not compel counsel 
to produce his non-U.S. client’s overseas 
documents, each recognizes the argument 
stemming from ‘Fisher’ that would render 
such subpoenas unenforceable.


