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Chapter 2

Paul, Weiss, Rifkind, Wharton & Garrison LLP

Preparing for an
“Independent” Internal
Corporate Investigation

I. Introduction

Internal investigations are business as usual for most public
companies today.  Many companies have sophisticated internal audit
departments that carry out routine reviews of significant policies or
procedures, and conduct investigations involving specific allegations
of misconduct.  In-house counsel also engage in investigations, and
may be required by statute (such as the Sarbanes Oxley Act) to
investigate allegations of wrongdoing.  In some instances, an internal
investigation also may be an appropriate response to a threat of
litigation by shareholders or others, the initiation of an investigation
by a government agency, a board of directors’ request for information
it needs to comply with its fiduciary obligations, or by unfavourable
publicity or market analyses.  
Likewise, the subject matter of an internal corporate investigation can
run the gamut of business activity.  Common subjects include alleged
irregularities in accounting and financial reporting, environmental
compliance, government contracting practices, violations of state or
federal laws (for example, export control laws, the Foreign Corrupt
Practices Act, tax laws), practices that could lead to civil liability
(insurance claims handling procedures, consumer product safety
practices, human resources policies), and virtually any other activity
that is subject to government regulation or that could otherwise
expose the company to legal or financial risk.  
In this essay, we discuss “independent” internal investigations, which
are rarely routine.  These are investigations that touch on matters of
such scope or sensitivity that the company determines to retain
outside counsel to conduct the investigation; that is, either the
investigation requires an assessment from an investigator whose
objectivity is not open to serious question, or the company’s internal
investigatory procedures (and possibly the company’s regular outside
counsel) are disqualified because senior management, the board of
directors, the general counsel, and/or internal audit functions are
involved in the matters under scrutiny.  The investigatory counsel in
these independent investigations often have no other relationship to
the company, but are engaged for the sole purpose of conducting the
investigation and reporting their findings to the company’s
management, board of directors or a board committee.  
In the American context in particular, independent investigations are
complicated by another factor: the prospect of parallel regulatory,
civil or even criminal proceedings.  An investigation, especially if it
results in a published report, can be devastating evidence against a
company.  At the very least, the investigators’ work product can
provide the company’s adversaries with a roadmap to further
discovery.  Nonetheless, the pressures on a company to conduct an
internal investigation can be overwhelming, notwithstanding the risks
involved.  (See “Principles of Federal Prosecution of Business

Organizations,” http://www.usdoj.gov/dag/speeches/2006/mcnulty
_memo.pdf (the so-called McNulty Memorandum, which states that
“the corporation’s timely and voluntary disclosure of wrongdoing and
its willingness to cooperate in the investigation of its agents” will be
a factor in the U.S. Department of Justice’s determination as to
whether to bring criminal charges against a corporation).)  The
decision to conduct an independent investigation thus presupposes a
decision within the company that the benefits flowing from the
investigation - even if it confirms allegations of misconduct - exceed
the potential costs.
Having made the decision to initiate an independent investigation,
prior planning is vital to a successful outcome.  By “successful
outcome,” we mean (1) the delivery to the client of findings and
conclusions on the subject of the investigation in the form expected
by the client and suited to the client’s purposes, and (2) with any
available protections against involuntary disclosure of the
investigation results and underlying work product intact to the
extent possible and consistent with the client’s expectations. 
To achieve these ends in the context of U.S. law, the investigation
team needs to address with their in-house counterparts certain
fundamental issues at the outset.  These include: (1) the identity of
the client - that is, the individual or entity with whom the
investigator will establish an attorney-client relationship; (2) the
scope of the investigation and the company’s purpose in initiating
an investigation; (3) the compilation of relevant information,
including documentary materials and interviews of important
witnesses; (4) the investigation’s end-product - for example,
whether the results will be conveyed in a written report or in an oral
presentation to the client; and (5) whether the results of the
investigation (or even the fact of the investigation) will be revealed
to government authorities and/or to the public.  (Of course, the legal
context in Europe and other jurisdictions - including the limited
recognition of confidentiality for attorney-client communications
and attorney work product, combined with greater protection for
employee confidentiality - may give other factors and
considerations greater importance.)
Decisions on these issues must be made in the context of a legal
landscape that one federal appellate court has referred to as “a
potential legal and ethical minefield.”  (In re Grand Jury Subpoena:
Under Seal, 415 F.3d 333, 340 (4th Cir. 2005).)  The key features
of this treacherous landscape are the principles surrounding the
attorney-client privilege and the work-product doctrine.  The effect
of these principles on all aspects of an internal investigation can
itself drive the major decisions leading up to and during the
investigation.  At the very least, decisions during the planning
phases and throughout the investigation must be made with
privilege and work-product principles in mind.
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We therefore begin our discussion below with a brief overview of
the attorney-client privilege and the work-product doctrine, with a
focus on the application of these principles to an independent
investigation.  We then discuss the key issues that the company and
its investigative counsel will have to address at the outset and
throughout the course of the investigation.

II. The Protections Against Disclosure of 
Investigatory Materials

Both the attorney-client and work-product privileges are familiar to
almost every American lawyer.  Some differences exist in the
application of these principles between state and federal courts, and
from state-to-state.  Even within the federal courts, and within
jurisdictions, individual judges have reached different conclusions,
and new decisions frequently charge the landscape.  A general
familiarity with the principles, therefore, should be supplemented
by a thorough consideration of the applicable decisions in the
relevant jurisdiction(s) at the outset of the investigation.

A. The Attorney-Client Privilege

In its classic formulation, the common-law attorney-client privilege
protects (1) communications, (2) between a client and an attorney,
(3) conducted and maintained in confidence, (4) for the purpose of
securing or conveying legal advice, and (5) unless the privilege has
been waived.  (See Edna S. Epstein, The Attorney-Client Privilege
and the Work-Product Doctrine 46 (4th ed. 2001).)  The fifth
element is of particular significance in the internal investigation
context:  in many instances, the client will decide that the results of
the investigation should be disclosed to government regulators,
outside auditors, or even the public at large.  Disclosure to third
parties conflicts with the requirement that the communication be,
and remain, confidential.  As we discuss in a subsequent section,
most courts have held in these circumstances that publication to one
warrants publication to all; once a communication is disclosed in
any context, the attorney-client privilege does not protect further
disclosure, for example, in the discovery phase of a civil lawsuit.  
A broader question is whether the privilege applies to internal
investigations at all.  The vast weight of judicial opinion is that the
answer is yes, although the results of any particular case will turn on
whether the investigation is intertwined with and directed toward the
rendition of legal advice.  In Upjohn Co. v. United States, 449 U.S.
383, 395-96 (1981), the U.S. Supreme Court assumed that
communications between company employees and counsel during the
course of an internal investigation into questionable corporate
payments to foreign government officials constituted legal advice, and
was privileged from disclosure.  The Court referred in passing to the
“legal implications of the investigation” and the “legal implications of
the interviews,” but emphasised that the privilege applies only to legal
advice and not to facts per se.  Id.  That a particular fact was uncovered
during an investigation, therefore, does not prohibit disclosure of that
fact, stripped of any legal advice or conclusions.  
The distinction between legal advice and a factual report was raised
in a noteworthy court of appeals decision, Diversified Industries,
Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977).  Diversified
Industries concerned a law firm’s investigation into an alleged
corporate “slush fund”; the court was asked to decide whether the
company had to produce a copy of a law firm’s investigation report
pursuant to a discovery request in civil litigation.  A divided three-
judge panel of the appellate court held that the report was not
protected by the attorney-client privilege because the law firm “was
not hired by Diversified to provide legal services or advice.”

Rather, the firm was engaged “solely for the purpose of making an
investigation of facts and to make business recommendations with
respect to the future conduct of Diversified in such areas as the
results of the investigation might suggest.”  Id. at 603 (panel
decision).  On further review, however, a majority of the full court
reached a different conclusion.  That the investigation was assigned
to a law firm, the majority held, was prima facie evidence that the
investigation involved the provision of legal advice.  The court
concluded further that the law firm received “complete autonomy to
conduct a professional investigation and inquiry” and, “[p]erhaps
most importantly, it was given the authority to analyze the
accounting data, to evaluate and draw conclusions as to the
propriety of past actions and to make recommendations for possible
future courses of action.”  Id. at 610 (en banc decision).  
The difference of opinion in Diversified Industries was not over the
scope of the attorney-client privilege; both the majority and the
dissent agreed - as the Supreme Court would hold later in Upjohn -
that a mere factual summary would not have been protected by the
attorney-client privilege.  Rather, the judges’ differing views arose
from their different evaluations of the investigation report.  The
weight of subsequent decisions confirms that any investigation
documents that merely recount or summarise factual information or
that contain non-legal business or management data are not
privileged, whereas a report that draws legal conclusions or renders
legal advice based on the factual findings is presumptively
protected.  (See, e.g., In re Grand Jury Proceedings, 220 F.3d 568,
571 (7th Cir. 2000) (the communication of information to be placed
on a tax return is not privileged; however, the communication
would be privileged if the same information were conveyed to an
attorney “for the sole purpose of seeking legal advice”).)

B. The Work-Product Doctrine

The work-product doctrine is defined, for purpose of civil litigation
in federal courts, by Rule 26(b)(3) of the Federal Rule of Civil
Procedure, which provides that “a party may obtain discovery of
documents and tangible things otherwise discoverable . . . and
prepared in anticipation of litigation or for trial by or for another party
or that party’s representative . . . only upon a showing that that the
party seeking discovery has substantial need of the materials in the
preparation of the party’s case and that the party is unable without
undue hardship to obtain the substantial equivalent of the materials
by other means.”  The rule further states that, when production of
these materials is required, “the court shall protect against disclosure
of the mental impressions, conclusions, opinions, or legal theories of
an attorney or other representative of a party concerning the
litigation.”  Unlike the attorney-client privilege, the work-product
doctrine protects materials prepared in anticipation of litigation; it
does not protect attorney-client communications per se and it does
not depend on the materials’ remaining confidential from all third
parties.  The work-product doctrine also covers materials prepared by
non-attorneys - such as experts, company employees and others - so
long as the other requirements of Rule 26(b)(3) are satisfied.
Upjohn and Diversified Industries lay a groundwork for the
application of the work-product doctrine in internal investigations,
as they did for the attorney-client privilege.  Upjohn confirmed that
the work-product privilege can apply to materials generated during
internal investigations, such as attorney notes and memoranda
summarising interviews or other information.  383 U.S. at 397 &
n.6.  The Court also confirmed that, to the extent the documents
included the “mental processes” of attorneys involved in the
investigation, then the materials could be disclosed (if at all) only
after a demonstration that satisfied the “substantial need” and
“undue hardship” standard.  Id. at 401-02.
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Diversified Industries, by contrast, highlighted one of the important
limitations on the work-product doctrine.  Both the panel and the
full court agreed that the report of the internal investigation at issue
in that case was not protected by the work-product privilege
because it had not been prepared “in anticipation of litigation.”  572
F.2d at 603-04, 611 n.4.  The court recognised that litigation might
be anticipated even if no lawsuit had been filed, but “the work
product rule does not come into play merely because there is a
remote prospect of future litigation.”  Id. at 604.  The report was
ordered disclosed in the Diversified Industries litigation only
because, at the time the report was prepared, the company did not
foresee the litigation - or, perhaps at that early stage in the
development of the law, did not lay the groundwork for a
demonstration that the litigation had been expected.  
Arguably, more recent decisions have lowered the “anticipation of
litigation” threshold.  An appellate court has held that the privilege
applies to “any material obtained or prepared by a lawyer in the
course of his legal duties, provided that the work was done with an
eye toward litigation” or, “because of the prospect of litigation.”  (In
re Sealed Case, 676 F.2d 793, 809 (D.C. Cir. 1982).)  Although the
protection will not stand based on a “remote prospect of litigation,”
modern trends and years of experience have brought the connection
between independent investigations and civil litigation into sharper
focus.  In re Grand Jury Investigation, 599 F.2d 1224, 1229 (3rd
Cir. 1979) (finding litigation of some sort in these circumstances
“almost inevitable”).  Nonetheless, courts still have declined to
apply the work-product doctrine where the court concluded that the
materials were not prepared “principally” in anticipation of
litigation, but rather for business and public relations purposes.  (In
re Leslie Fay Cos. Sec. Litig., 161 F.R.D. 274, 280 (S.D.N.Y. 1995)
(declining work product protection for investigative report intended
to “reassure creditors and future lenders”).)  

III. Planning the Independent Investigation 

With these principles in mind, we turn to the key issues that require
at least provisional consideration at the outset of an independent
investigation.

A. Establishing the Attorney-Client Relationship

Although most engagements to undertake an internal investigation
begin with a call from in-house counsel to the attorney that will lead
the investigation, often neither the company itself nor the
company’s management is the client.  To maintain both the fact and
appearance of objectivity, the responsibility for conducting an
investigation may be assigned to a “neutral entity.”  Thus, the initial
conversation between the investigators and in-house counsel is not
necessarily the beginning of an attorney-client relationship.  Rather,
it is an opportunity for the investigators and the company to discuss
the expected course and conduct of the investigation, including the
identity of the client who should lead it.  
Candidates for the client role include the board of directors, the
board’s audit or compliance committee, or a special committee of
the board comprising outside directors.  The advantage in each
instance is that the investigatory counsel reports to an entity other
than senior management, whose conduct may be subject to scrutiny.
However, this is not a universal requirement; in Upjohn, for
example, it appears that the corporation was the client and in-house
counsel took responsibility for, and participated actively in, the
investigation.  In that case, the conduct under investigation
concerned payments by the company’s offshore subsidiary, which
presumably distanced the general counsel sufficiently from any
potential finding of misconduct to preserve his independence and

objectivity.  Nonetheless, identification of the appropriate “client”
warrants their careful consideration.
The identification of the proper client is important for several
reasons beyond the need to preserve objectivity in the management
of the investigation.  The client will define the scope and set the
course of the investigation at the outset, and make any necessary
modifications thereafter.  The client also will ensure the cooperation
of company management and employees with respect to the
collection and production of documents to the investigation team
and the appearance of company officers and employees at
interviews.  Finally, the client will make decisions regarding the
waiver of the attorney-client privilege that attaches to
communications between the investigation team and company
employees, including the disclosure of any information to
government regulators and the publication of any written report
summarising the investigative team’s findings and conclusions.  
The selection and authorisation of a particular entity to undertake
and oversee the investigation may require that certain formalities be
observed.  Typically, a board resolution authorising an investigation
is necessary to specify the scope and purpose of the investigation,
authorise the entity assigned to oversee the investigation to take
necessary steps to complete the investigation, and to report on the
results of the investigation to the board.  In most circumstances, too,
a board resolution would expressly require that company
management cooperate fully in the investigation, thereby arming
the investigation team with a mandate to request and receive all of
the information it requires, and setting the predicate for sanctions
against any employee that does not comply with a reasonable
request to cooperate.
Another important reason to clarify the identity of the client at the
outset of the investigation (and throughout its entire course) is to
ensure that others (such as the company or individual officers and
employees) cannot later claim that they are a client, and therefore
have a right to direct (or interfere with) the conduct of the
investigation.  A federal court of appeals highlighted the
significance of this point in a case in which the existence of an
attorney-client relationship between the investigators and company
employees was ambiguous.  After the company’s board authorised
the release of memoranda summarising employee interviews,
waiving the attorney-client privilege, the employees intervened to
object on the ground that the conversations with the investigators
were privileged.  The court held that there was no attorney-client
relationship with the employees in that case, but cautioned that lines
should be drawn clearly:

Had the investigating attorneys, in fact, entered into an
attorney-client relationship with appellants . . . they would
not have been free to waive the appellant’s privilege when a
conflict arose.  It should have seemed obvious that they
could not have jettisoned one client in favor of another.
Rather, they would have had to withdraw from all
representation and maintain all confidences.  Indeed, the
court would be hard pressed to identify how investigating
counsel could robustly investigate and report to management
or the board of directors of a publicly-traded corporation
with the necessary candor if counsel were constrained by
ethical obligations to individual employees.

In re Grand Jury Subpoena: Under Seal, 415 F.3d 333, 340 (4th Cir.
2005) (emphasis added) cert. denied 546 U.S. 1131 (2006).  Thus, the
failure to clarify the client’s identity could have undermined a
principal purpose of the investigation - in this case, cooperation with
government authorities.
In sum, the client who supervises an internal investigation should
have: sufficient distance from the matter under investigation to
preserve the fact and appearance of independence and objectivity;
the authority through appropriate directives or resolutions to
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conduct the investigation and to ensure cooperation by company
officers and employees; and the ability to address issues relating to
the release of privileged materials without challenge from other
putative “clients.”  If the attorney-client relationship is not clear, or
the client lacks the requisite authority, then the investigation’s
success can be jeopardised.  

B. Specifying the Purpose of the Investigation

At the highest level, the purpose of almost every internal
investigation is to determine whether allegations or concerns
regarding company operations have a basis in fact.  Nonetheless,
specifying the purpose of the investigation has clear benefits that
warrant discussion of this issue at the outset.
Beyond simple fact-finding, investigations can take different paths.
An investigation might touch on allegations of misconduct that raise
both factual questions (Did the conduct occur?) and culpability
questions (Who was responsible?  What is the company’s remedial
obligation?).  In other circumstances, an investigation might concern
company policies more broadly (Are company practice and
procedures adequate?  Do they expose the company to unreasonable
or unnecessary legal liability?).  In that case, individual culpability
may be less of an issue, and the company more likely would be
concerned about potential legal exposure and regulatory compliance.
Establishing the purpose of the investigation at the outset sets the
direction the investigation will take and minimises the chances that
the investigation will head down an inappropriate path.  And it
follows from the discussion above that addressing these issues at the
outset - and specifying that the investigators will consider both
factual and legal issues - can be critical to preserving a work-product
claim for the investigation results.  

C. Planning for the Completion of a Record

A challenge in any internal investigation is to identify relevant
sources of information and to examine them exhaustively.  This is
an additional challenge for an independent investigator, who may
be unfamiliar with the company’s organisation, business policies
and procedures, and document retention policies and systems.  In
some cases, discussions with company personnel on these topics at
the outset of the investigation may be useful in providing answers
to such questions as: (1) are there basic policy manuals,
organisation charts, or other documents that would help the
investigation team get a basic grounding in the company’s
operations? (2) which of the company’s hard-copy files or
electronic databases might contain relevant information, and who is
responsible for maintaining and preserving those files? (3) which
company employees have general historic or technical information
that could provide useful background information or place matters
in context (that is, their conduct is not under scrutiny)?  The
information compiled in response to these questions can lay an
important groundwork for a detailed investigative plan.
1. Document Collection
The collection of documents from company personnel is a critical
early stage in any investigation.  One decision to consider at the
outset is who should be responsible for the collection of documents.
In many cases, in-house counsel for the company can assist in this
task, with attorneys for the company conducting in-person
interviews with potential custodians, reviewing files with those
custodians, and then taking physical custody of the relevant
documents.  Depending on the size and nature of the investigation,
the company may wish to create a group of company employees
who are dedicated to collecting relevant documents; this group can

then act as the liaison with the investigation team to coordinate the
fulfillment of later document requests.  Depending on the
availability of in-house resources and the sensitivity of the issues,
however, it may be advisable for the investigation team to handle
document collection on its own.  
Another decision concerns the retention and collection of electronic
documents.  Many companies have policies that result in periodic
destruction of electronic documents and e-mail.  The discussion
over whether to override those policies and preserve that data can
be critical: the data may be necessary to complete the investigation,
but preservation can be expensive, and the preserved data will be
available for discovery in future litigation.  The costs and benefits
should be discussed, decisions made, and instructions (similar to a
“litigation hold”) issued to preserve information as necessary.  
Once the documents and electronic materials are collected, the next
step is review by the investigation team.  Often, the team will
categorise the documents under headings such as “Relevant,” “Very
Significant,” and “Irrelevant.”  Documents will be identified for use
during witness interviews and potentially for discussion in a final
report.  This process can be very helpful to the company’s adversaries
in future lawsuits, and it can expose the investigative process to
unwanted scrutiny.  That the investigative counsel conducts or
oversees this process should be adequate to preserve the work-product
protection for the process in the first instance.  We discuss below the
issue of releasing work-product materials to the government.
A separate issue arises with respect to documents turned over to the
investigation team that include the company’s privileged
communications (for instance, legal memoranda, emails with
company counsel, etc.).  Although release of privileged material to
the investigation team will not waive the privilege, often the
question will arise whether the privilege should be waived by
turning the material over to the government or by citing the material
in a privileged report.  Thus the investigation team must be sensitive
to the possibility that some of the documents they will review and
use during the course of their investigation may contain privileged
material, and the team must be alert to avoid inadvertent waiver.
The decision on whether to waive the privilege rests with the client,
which will usually consider the views of the company and its
litigation counsel in deciding whether the privilege should be
waived.  Discussions on how to deal with privileged material often
take place throughout an investigation, and a protocol for dealing
with privilege issues should be discussed at the outset.  
2. Interviews
As with depositions in civil litigation, interviews allow the
investigation team to obtain a fuller understanding of the relevant
facts from the participants themselves.  In situations where the
interviewee is suspected of wrongdoing, interviews also permit the
team to confront the individual with documentary evidence, or
information obtained through other interviews, concerning the
conduct at issue.
Interviews raise several issues that generally are not present in
ordinary depositions.  The first of these is to determine how the
substance of the interview will be preserved.  The second is to
establish at the outset of the interview the privileged nature of the
conversation, and to ensure that the interviewee understands to
whom the privilege belongs.  
An investigatory interview is rarely recorded electronically or
stenographically.  Usually, a memorandum summarising the
interview is prepared shortly after each interview, despite the risk of
creating potentially discoverable documents.  For this reason, an
interview memorandum that merely recites the questions and
answers verbatim is undesirable, as it enables the parties seeking
disclosure of the memorandum to argue that the document contains
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merely facts (which are not protected by any kind of privilege),
rather than the attorneys’ mental impressions or legal advice.  Thus,
attorneys should make every effort to include within their interview
memoranda mental impressions and legal discussions, thus making
the memoranda, according to one court, “virtually undiscoverable”.
(Director, Office of Thrift Supervision v. Vinson & Elkins, LLP, 124
F.3d 1304, 1307 (D.C. Cir. 1997).)
An important feature of an investigation interview is a statement by
the interviewer at the outset of the interview that the interviewer
represents the company (or, more often, the board of directors or a
special board committee), and not the interviewee; that the
conversation is privileged and therefore should not be discussed
with anyone; and that this privilege belongs solely to the
interviewing attorney’s client.  The interviewee must be informed
that the client may decide to waive the privilege, and specifically
that the substance of the interview may be disclosed to the
government.  For this same reason, the interviewee should also be
told that she can, if she chooses, have a personal attorney present at
the interview.  Finally, the interviewing attorney must ensure that
the interviewee acknowledges these points, and that the
acknowledgement is recorded in the interview memorandum.
As noted above, failure to administer the required warnings could
put the investigative team into an irreparable ethical bind: a
deficient warning could lead a court to conclude that the privilege
surrounding the conversation belongs to both the client and the
interviewee.  In that event, the client loses sole control over whether
to preserve or waive the privilege over the information obtained
during the interview.  Then, if the client chooses to cooperate with
a governmental investigation by, say, turning over all of the
interview notes or memoranda of the investigating team, the
interviewee could intervene and object, even if that memorandum
contains material that would be potentially exculpatory for the
company.  Ultimately, the investigating attorney may have to
withdraw from the investigation.

D. Reporting the Results During and After the 
Investigation

The investigation team must report its findings and conclusions to its
client.  Often, the client will ask for an interview report (usually
verbal) and final conclusions.  Whether the team should prepare a
written report of its findings is a decision that should be made after
careful consideration and discussion.  As with interview memoranda,
written reports of an investigation team’s findings are potentially
discoverable and could provide a discovery roadmap to plaintiffs’
attorneys in civil litigation.  As discussed above, the case law on
whether such a privately-held report is discoverable suggests that the
privilege will be respected, but that has not been the result in all cases. 
A more difficult question is whether (and, if so, how) to share the
investigation results with the government.  Whether to disclose the
investigation report, and/or any of the underlying work product or
material assembled by the investigation team, can be a difficult
decision, driven in part by the purposes of the investigation, as well
as by the company’s assessment of the risks involved in such
disclosure.  When the investigation is prompted by a pending or
potential government investigation, cooperation with the
government might be the investigation’s central purpose.  If the fact
of the investigation has been publicised, the company may come
under pressure from shareholders to publish the results.  In other
cases, disclosure may be unnecessary and undesirable.
The decision on whether to release the results of an investigation
touches on one of the most unsettled issues in this area: to what
extent does the selective release of information compiled during an
investigation constitute a waiver of the attorney-client privilege

and/or work-product protections?  For example, does release of
information to prosecutors or government regulators as a
demonstration of the company’s cooperation and intention to
remediate past misconduct require that the company release the
results of the investigation more broadly (for example, to
adversaries in civil litigation)?
With respect to the application of the attorney-client privilege, the
issue is fairly well settled.  Because the privilege depends on the
confidentiality of the communication, the rule adopted by most
courts is that release of any information to the government or any
private party constitutes a waiver of the privilege.  (In re Qwest
Communications Intern. Inc., 450 F. 3d 1179, 1187-88 (10th Cir.
2006).)  The only federal appellate court to reach a different
conclusion was the Court of Appeals for the Eighth Circuit in
Diversified Industries, which has recognised the principle of
“selective waiver.”  In that case, the court held that Diversified had
not waived the attorney-client privilege as to documents requested
in civil litigation by virtue of its disclosure of the documents to
government authorities.  “As Diversified disclosed these documents
in a separate and non-public SEC investigation, we conclude that
only a limited waiver of the privilege occurred.  To hold otherwise
may have the effect of thwarting the developing procedure of
corporations to employ independent outside counsel to investigate
and advise them in order to protect stockholders, potential
stockholders and customers.”  (Diversified Industries, 572 F. 2d at
611.)  While the definitive word on this question has yet to be heard,
and the “selective waiver” concept does receive occasional support
in judicial opinions (see In re Columbia/HCA Healthcare Corp.
Billing Practices Litigation, 293 F. 3d 289, 312 (6th Cir. 2002)
(Boggs, J., dissenting)), prudent counsel will assume that any
disclosure to a government entity waives the attorney-client
privilege with respect to the disclosed material. 
Application of the work-product doctrine in these circumstances is
more nuanced.  The protection of disclosure afforded to attorney
work product does not depend on confidentiality as to all third
parties.  In many instances, attorneys share work product with co-
counsel, or with counsel for other parties whose interests are aligned
(the prudent course in these circumstances, of course, is to enter into
a “joint defense” or “community of interest” agreement that makes
the parties’ relationships and intentions clear).  In some cases, the
courts have found, at least by analogy, that the investigation team and
the government have a common interest in ensuring that the company
“be ‘clean as a hound’s tooth’.”  (In re Cardinal Health, Inc. Sec.
Litig., Misc. No. M8-85, 2007 U.S. Dist. LEXIS 36000 (S.D.N.Y.
Jan. 26, 2007).)  The question is more often framed as whether
disclosure to one outside adversary (the government) forfeits the
company’s right to claim work product protection as to other
adversaries (for example, during discovery in civil litigation).  
Decisions in federal courts on this issue are mixed, although the trend
appears to favour the recognition of work-product protection for
materials previously disclosed to the government.  (See Permian
Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981) (holding that
documents subject to the work-product privilege maintained their
confidential status even after having been disclosed to the SEC); In re
McKesson HBOC, Inc. Sec. Litig., No. C-99-20743 RMW, 2005 WL
934331 (N.D. Cal. Mar. 31, 2005) (holding that interview
memoranda resulting from an internal investigation conducted by
independent counsel remained protected work product despite the
disclosure of the memoranda to the SEC and USAO under non-
waiver agreements); Saito v. McKesson HBOC, Inc., No. Civ. A.
18553, 2002 WL 31657622, *2 (Del. Ch. Nov. 13, 2002) (same); but
see In re Qwest Comm. Int’l, Inc. Sec. Litig., 450 F.3d 1179 (10th Cir.
2006) (holding that Qwest’s production of work-product documents
to the SEC constituted a waiver of the work product protection).)  
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The prospects of protection are enhanced if the company and the
government entities that receive the investigatory materials enter
into an appropriate confidentiality agreement before the materials
are disclosed.  On this point, the D.C. Circuit observed in In re
Subpoena Duces Tecum, Fulbright & Jaworski, 738 F.2d 1367
(D.C. Cir. 1984), that a company has a “choice” as to whether to
disclose documents to the SEC as part of a voluntary cooperation.
A company may decline to do so, or “the company can insist on a
promise of confidentiality before disclosure to the SEC.”  (Id. at
1374.)  That the D.C. Circuit held in that case that a confidentiality
agreement entered into after the fact was ineffective highlights the
importance once again of advanced planning.  Even then, this is
another area on which the final word has yet to be spoken.  

IV.Conclusion

Counsel who conduct independent investigations are often called
upon to probe the most sensitive issues that company face.
Advance planning is critical both to ensure that the investigation

proceeds in accordance with the client’s expectations, and to protect
the company’s interests in any future judicial or regulatory
proceedings.  Through careful preparation, the investigation team
can help to maximise the investigation’s effectiveness and minimise
the risk that the company will be required to release investigation
materials more broadly than it anticipated.
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