
A
dvancements in technology 
and communication have pre-
sented an over-preservation 
conundrum for forward-think-
ing companies determined to 

protect their reputations in the event 
of litigation. For example, at a recent 
conference on preservation and sanc-
tions, a company that had no litigation 
pending, but anticipated such a dis-
pute, noted that it had no adverse party 
with whom to negotiate regarding the 
scope of its preservation obligations. 
Still, the company reported spending 
$5 million on preservation and an addi-
tional $100,000 per month to separate 
and preserve information in the event 
that litigation ensues.1 The company 
described another matter for which it 
estimated the amount in dispute to be 
less than $4 million, but nonetheless felt 
compelled to preserve documents from 
57 custodians, resulting in expenditures 
on preservation alone of $3 million.2

The proliferation of electronic com-
munication and electronically stored 
data has made such no-win situations 
commonplace for actual and prospec-
tive litigants. Should a potential litigant 
continue to pay $100,000 per month to 
preserve information for a litigation 

that may never 
happen? When is 
it safe for the cli-
ent to stop paying 
to preserve the 
data? If the client 
does not continue 
to preserve the 
data, might it be 
branded a “spoli-
ator” and subject 
itself to sanctions?

These were the 
issues confront-
ing the Discovery 
S u b c o m m i t t e e 
of the Advisory 
Commit tee  on 
Civil Rules during 
a mini-conference 
on preservation and sanctions held 
on Sept. 9, 2011. The perils of over-
preserving electronically stored data 
were discussed from the perspectives 
of, among others, in-house counsel, 
judges, outside counsel and even 
a computer scientist. Some sought 
guidance. Others sought bright-line 
rules. With an abundance of informa-
tion on the challenges created by over-
preservation of electronically stored 
data and the effect of the threat of 
sanctions, the Advisory Committee 
on Civil Rules (Advisory Committee) 
submitted a Report to the Standing 
Committee unanimously approving 

a revised Rule 37(e)3 of the Federal 
Rules of Civil Procedure that would 
address the issue.

The Revised Rule 37(e)

Absent exceptional circumstances, 
the existing version of Rule 37(e) pro-
hibits courts from imposing sanctions 
when “electronically stored information 
is lost as result of the routine, good-
faith operation of an electronic informa-
tion system.”4 The revised rule lays out 
three different scenarios and available 
responses for each scenario.

The first scenario addresses garden-
variety failures to preserve discoverable 
information. Sanctions ordinarily are not 
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available in this situation. Faced with 
such situations, courts may only “per-
mit additional discovery, order curative 
measures, or order the party to pay the 
reasonable expenses, including attor-
ney’s fees, caused by the failure.”5

The second scenario contemplates 
a failure to preserve discoverable 
information that causes substantial 
prejudice and was willful or in bad 
faith.6 Subdivision 37(e)(2) lists certain 
factors to be considered in assessing 
whether a party’s actions were willful. 
Those factors include:

(1) the extent to which the party was 
on notice that litigation was likely 
and that the information would be 
discoverable; (2) the reasonableness 
of the party’s efforts to preserve the 
information; (3) whether the party 
received a request to preserve infor-
mation, whether the request was 
clear and reasonable, and whether 
the person who made it and the 
party consulted in good faith about 
the scope of preservation; (4) the 
proportionality of the preservation 
efforts to any anticipated or ongoing 
litigation; and (5) whether the party 
timely sought the court’s guidance 
on any unresolved disputes about 
preserving discoverable information.7 
Not only does this provision require 

proof of willfulness or bad faith, it also 
requires a showing that substantial 
prejudice was caused as a result of the 
offending party’s actions.8 Sanctions 
may be available in these situations 
“whether or not there was a court order 
requiring such preservation.”9 Howev-
er, the party seeking sanctions in this 
instance would be obliged to show that 
it has been substantially prejudiced 
by the loss. If curative measures laid 
out in Rule 37(e)(1)(B)(i) adequately 
address the prejudice, then sanctions 
would be inappropriate. The Commit-
tee Note adds that sanctions would be 
inappropriate in such circumstances 
“even when the court finds willfulness 
or bad faith.”10 The purpose here is 
to “employ the least severe sanction 
needed to repair the prejudice resulting 
from the loss of information.”11

The third scenario focuses on failures 

to preserve discoverable information 
that “irreparably deprive a party of any 
meaningful opportunity to present or 
defend against the claims in the litiga-
tion.”12 The first step in the “irreparable 
prejudice” analysis requires careful 
examination of the apparent importance 
of the lost information. Of course, it is 
impossible to show with any degree of 
certainty what unavailable information 
would prove. The Advisory Committee 
appears confident, however, that dam-
aged litigants will be able to make an 
adequate showing of the importance of 
the lost information.

The next step is to explore whether 
curative measures can reduce the 
adverse impact.13 Curative measures 
include “permitting additional dis-
covery that would not [otherwise] 
have been allowed,” such as dis-
covery that would have been “pre-
cluded under the proportionality 
analysis of Federal Rule 26(b)(1)14 
and (2)(c)15.”16 Curative measures 
also might include “requiring the 
party that failed to preserve infor-
mation to restore or obtain the lost 
information, or to develop substitute 
information,” “pay another party’s 
reasonable expenses, including 
attorney fees caused by the failure 
to preserve,” “permit[] introduction 
at trial of evidence about the loss of 
information, or allow[] argument to 
the jury about the possible signifi-
cance of lost information.”17 Finally, if 
curative measures “are not possible 
or fail to restore important informa-
tion, [then] the court must determine 
whether the loss has irreparably 
deprived a party of any meaningful 
opportunity to present or defend 
against the claims in the litigation.”18

The Note for the proposed ver-
sion of Rule 37(e) would clarify that 
“[t]he ‘irreparably deprived’ test is 
more demanding than the ‘substan-

tial prejudice’ [test] that permits 
sanctions under Rule 37(e)(1)(B)(i) 
on a showing of bad faith or willful-
ness.”19 For example, while “a plain-
tiff’s failure to preserve an automobile 
claimed to have defects that caused 
injury without affording the defen-
dant manufacturer an opportunity to 
inspect the damaged vehicle may be 
an example,”20 the Committee Note 
states that “even such losses may not 
irreparably deprive another party of 
any meaningful opportunity to liti-
gate.” The Committee Note explains, 
“[r]emaining sources of evidence and 
the opportunity to challenge the evi-
dence presented by the party who lost 
discoverable information that should 
have been preserved, along with pos-
sible presentation of evidence and 
argument about the significance of the 
lost information, should often afford a 
meaningful opportunity to litigate.”21

Concerned “that the proposed rule 
language would permit imposition 
of litigation sanctions whenever the 
loss of information prevented a party 
from presenting ‘a claim or defense’ 
even when the claim or defense is 
of minor significance in the litiga-
tion,”22 the Advisory Committee fur-
ther narrowed Rule 37(e). The revised 
Rule 37(e)(1)(B)(ii), authorizes “sanc-
tions in the absence of a finding of 
willfulness or bad faith only when the 
court finds that the opponent party’s 
actions irreparably deprived a party 
of any meaningful opportunity to 
present or defend against the claims 
in the litigation.”23 This requires the 
court to look to all of the claims in 
the action rather than considering 
whether loss of information irrepara-
bly deprives a party from presenting or 
defending against one specific claim. 
To that end, the Committee notes, 
“[l]ost information may appear criti-
cal to litigating a particular claim or 
defense, but sanctions should not be 
imposed—or should be limited to the 
affected claims or defenses—if those 
claims or defenses are not central 
to the litigation.”24 “A party seeking 
sanctions under this revised provision 
must show that it was disabled from 
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The revised rule lays out three different 
scenarios for imposing sanctions and 
available responses for each scenario. 
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presenting its side in the litigation.”25

Take Away Lessons

If adopted, the proposed amend-
ments to Rule 37 would make it clear 
that sanctions are disfavored and that 
any attempt to prove that sanctions are 
appropriate will be an uphill battle. Cura-
tive measures are, by far, the preferred 
approach to redressing failures to pre-
serve. It appears that the Advisory Com-
mittee’s overarching goal is to redress 
any prejudice created by preservation 
failures rather than to punish offenders.

In the wake of Super Storm Sandy and 
other recent natural disasters, one might 
ask how the revised Rule 37(e) would 
apply to discoverable information lost as 
result of an Act of God. The revised Rule 
expressly provides that catastrophes 
such as floods, earthquakes, fires, or 
malicious computer attacks would not 
warrant sanctions. Curative measures 
would be the only appropriate response 
in these circumstances because the loss 
was not caused by the “party’s actions.”

The revised Rule 37(e) also limits sanc-
tions to cases in which there is a finding 
of willfulness or bad faith leading to sub-
stantial prejudice to a party or in which 
a failure to preserve irreparably deprives 
a party of any meaningful opportunity 
to present a claim or defense.”26 The 
Committee Note acknowledges that a 
party’s actions that would result in such 
irreparable prejudice are “very rare.”27

Significantly, the revised Rule would 
not permit sanctions for negligence 
or even gross negligence. As a result, 
actual or potential litigants would no 
longer need to fear that a court’s hind-
sight review of their preservation efforts 
would subject them to sanctions merely 
because those efforts were found want-
ing in some respect. While reasonable-
ness of efforts would still be a factor to 
be considered in the sanctions analysis, 
more than negligence would have to 
be shown. Furthermore, the damaged 
party—not the party who failed to pre-
serve—would bear the burden of prov-
ing that the offending party’s actions 
were willful or in bad faith, and that the 
actions resulted in a substantial preju-
dice. Absent willful or bad faith conduct, 
the damaged party would face the even 

more daunting task of demonstrating 
irreparable prejudice. And even then, 
courts are only permitted to impose 
sanctions that are narrowly tailored to 
the prejudice created.

Conclusion

The revised Rule 37(e) is no panacea. 
For example, the five factors to be con-
sidered in determining whether a failure 
to preserve was willful or in bad faith 
are far from concrete. Moreover, the 
potential for widely varied application of 
those factors remains. The revised Rule 
will, however, moderate—if not elimi-
nate—many of the concerns of litigants 
that lead to chronic over-preservation. 
The amendments and Committee Note 
make clear that curative measures are 
favored, and that sanctions may not be 
imposed absent substantial prejudice 
to the adverse party. The revisions also 
make clear that sanctions generally 
will not be available for negligence or 
gross negligence in a party’s preserva-
tion efforts. As a result, the revised Rule 
37(e) is almost certainly a step in the 
right direction.
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