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Delaware Court of Chancery Provides Roadmap to 
Avoid Entire Fairness Review for Mergers with 
Controlling Stockholders 

In In re MFW S’holders Litig., an important decision that will influence the 
structure of future going-private transactions by controlling stockholders, 
Chancellor Strine of the Delaware Court of Chancery applied the business 
judgment rule—instead of the more onerous entire fairness review—to a going-
private merger by a controlling stockholder because the merger was structured 
to adequately protect minority stockholders.  The court in MFW held that if the 
transaction is (1) negotiated by a fully empowered special committee of 
directors who are independent of the controlling stockholder and (2) 
conditioned on the approval of a majority of the minority stockholders, then 
entire fairness review will not apply.  The decision has been appealed, but if 
affirmed by the Delaware Supreme Court on appeal, the case should provide 
certainty in an area of the law that has been a source of debate and uncertainty 
for two decades.  For more detail, click here. 

Delaware Court of Chancery Upholds Board Adopted 
Forum Selection Bylaws  

In Boilermakers Local 154 Retirement Fund v. Chevron Corporation and IClub 
Investment Partnership v. FedEx Corporation, the Delaware Court of Chancery 
held that where a Delaware corporation’s certificate of incorporation provides 
that the board of directors can unilaterally adopt bylaws, the board is permitted 
to adopt a bylaw that specifies Delaware as the exclusive forum where a 
stockholder may file a derivative suit or a suit for breach of fiduciary duty by the 
company’s board of directors and officers.  For more detail, click here.  

Delaware Court of Chancery Declines to Enjoin 
Merger Vote, Affirming Single-Bidder Strategy 

In In re Plains Exploration & Production Co. S’holder Litig., the Delaware 
Court of Chancery denied the plaintiffs’ request to enjoin a merger between 
Plains Exploration & Production Company and Freeport-McMoran Copper & 
Gold although the Plains board of directors (1) did not shop Plains before 
agreeing to be acquired by Freeport for a combination of cash and stock; (2) did 
not obtain price protection, such as a price collar or an equity kicker, on the 
stock component of the merger consideration; and (3) allowed its CEO (who 
Freeport had decided to retain after closing) to lead negotiations with Freeport.  
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The court held that the Plains board of directors acted reasonably and fulfilled its duties under Revlon, noting that the 
directors had a great deal of experience in the industry which supported a reasonable inference that they were “informed 
and competent to make an appropriate decision.”  For more detail, click here.  

Delaware Court of Chancery Criticizes Board’s Sale Process 
 
In Koehler v. NetSpend Holdings Inc., the Delaware Court of Chancery found that the directors of NetSpend likely 
breached their Revlon duty to obtain the highest price reasonably available for stockholders by pursuing a single-bidder 
strategy for selling the company.  The court found that the NetSpend board likely breached this duty because: (1) the 
board did not seek bids from potentially interested parties and agreed, without understanding that they were doing so, to 
preclude bids from potentially interested parties; (2) the board did not conduct a market check or have sufficient 
independent knowledge of the company’s value; and (3) the financial advisor’s fairness opinion was “weak.”  The board’s 
lack of knowledge as to the company’s value and related failure to contact potentially interested parties set it apart from 
other single-bidder cases such as Plains Exploration.  Nevertheless, the court declined to enjoin the merger because an 
injunction could risk the stockholders’ opportunity to receive a substantial premium over the market price for their shares.  
For more detail, click here. 

Other Notable Developments 

The Delaware General Assembly has adopted, and the governor is expected to sign into law, several important 
amendments to the State’s General Corporation Law and Limited Liability Company Act.  Of particular interest to 
corporate and M&A practitioners are additions and amendments relating to the following: 

 “Medium Form” Mergers – Subject to certain restrictions, DGCL § 251(h) will eliminate the need for stockholder 
approval of second-step mergers following tender offers, so long as the buyer acquires sufficient shares to approve 
the merger under  the target’s charter.  This amendment simplifies the current landscape of imperfect 
workarounds such as top-up options and dual-track structures; 

 Ratification of Defective Corporate Acts – Delaware case law currently holds that certain defective acts are void 
and cannot be ratified.  DGCL §§ 204 and 205 will provide companies with self-help procedures for the 
ratification of defective corporate acts that become retroactively valid as of the time of the act.  The sections will 
also vest the Court of Chancery with jurisdiction over disputes regarding such actions; and 

 Default Fiduciary Duties in LLCs – Section 18-1104 of the DLLCA will  impose fiduciary duties by default on 
managers, and possibly officers and members, of limited liability companies unless otherwise provided for in the 
LLC’s operating agreement.  This amendment resolves the debate among members of the Delaware judiciary over 
whether fiduciary duties are imposed by default on members or managers of the LLC where the operating 
agreement is silent. 

Assuming these amendments are signed into law, they will become effective on August 1, 2013, with the exception of the 
addition of Sections 204 and 205 to the DGCL, which will become effective on April 1, 2014.   

*** 
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M&A Market 

The following issues of M&A at a Glance, our monthly newsletter on trends in the M&A marketplace and the structural 
and legal issues that arise in M&A transactions, were published this quarter.  Each issue can be accessed by clicking on the 
date of each publication below. 

 April 2013  May 2013  June 2013 
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Joseph Christensen, Meghan M. Dougherty, Cara M. Grisin, Samantha Lipton, and Justin A. Shuler contributed to this 
update. 
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