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It Ain’t Over Even When it’s 
Over: Post-Award Attacks on 
Arbitrators
Mark H Alcott*

Among the many insights of sports icon and part-time philosopher Yogi 
Berra is his classic observation that ‘It ain’t over ’til it’s over.’ In baseball, 
that is assuredly true. In their own milieu, arbitration professionals have 
always believed in the converse of the Berra axiom: ‘Once it’s over, it’s over.’ 

However, recent events have called this principle into question. Indeed, 
the arbitration community in the United States has become increasingly 
concerned about post-facto challenges to arbitration awards based 
on purported arbitrator partiality or bias, arising from an interest or 
relationship that was not disclosed. 

The conventional wisdom is that the cure for such attacks is more disclosure; 
and indeed that, when it comes to disclosure, more is always better.1 But 
this approach does not guarantee a bulletproof award, because there is no 
objective limit to what must be disclosed. There is always another stone that 
has been left unturned. A respected minority approach is to disclose that one 
is not disclosing – ie, to announce self-imposed restrictions on what is being 
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1 See, eg, American Bar Association/American Arbitration Association, ‘Code of Ethics 
for Arbitrators in Commercial Disputes, Canon II(A)(2)’ (2004) [‘aBa/aaa Code of 
Ethics’] (defining required disclosure based on a combined subjective and objective 
standard, or ‘which might reasonably affect impartiality or lack of independence in the eyes 
of any of the parties’) [emphasis added]; California Ethics Standards for Neutral Arbitrators 
in Contractual Arbitration, Standard 7(b) (2002) (requiring an arbitrator to disclose ‘any 
matters that could cause a person aware of the facts to reasonably entertain a doubt that the 
proposed arbitrator would be able to be impartial’) [emphasis added].
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disclosed. But if a material fact lurks in the non-disclosure zone, how likely is 
it that the explicitly narrowed disclosure will insulate the award? 

I urge, instead, imposing substantial limits on post-facto challenges to 
arbitration awards based on the grounds of alleged non-disclosure.

It is common ground that an arbitrator must be independent, impartial 
and free from bias of any kind. The rules of the International Chamber 
of Commerce, the American Arbitration Association, the American Bar 
Association, the International Bar Association and other institutions 
demand it;2 the case law requires it;3 and the parties who agree to arbitrate 
expect it. This is true even of party-designated arbitrators (except in 
the increasingly rare circumstance where they explicitly serve as party 
arbitrators openly advocating for their designator).4 To assure that 
arbitrators meet this standard of impartiality, designees are required to 
disclose, in the first instance, all relationships and interests that might 
bear on their neutrality.5 

Traditionally, this was unexceptional and uncontroversial. If a would-
be designee discovered an interest that rose to the level of a conflict, he 
would decline to serve. If a party found something really problematic in 
the disclosed interests of an arbitrator candidate, she would object at the 
threshold, and the matter would be resolved before the proceeding began.

Today, however, it is not uncommon for parties to challenge would-
be arbitrators because of interests or relationships that are of marginal 
significance, at best.6 Regardless of the merits of the challenge, this can 
cause delay, unnecessary expense and even voluntary withdrawal by a 
designee who had no obligation to do so.7 Frankly, that is often the purpose 
of such attenuated challenges. 

2 See, eg, International Chamber of Commerce, ‘Arbitration & ADR Rules, Article 11(1)’ 
(2012) [‘ICC Arbitration Rules’]; ‘ABA/AAA Code of Ethics, Canon I(B)(1)-(2)’ (2004); 
‘International Bar Association Guidelines on Conflicts of Interest in International 
Arbitration, General Standards 1-2’ (2004) [‘IBA Guidelines’].

3 See Commonwealth Coatings Corp v Continental Casualty Co, 393 US 145, 150 (1968).
4 See ‘ABA/AAA Code of Ethics, Canon IX(C)(3)’ (requiring party-appointed arbitrators 

to observe all obligations of neutral arbitrators unless directed otherwise by the parties).
5 See, eg, ‘ICC Arbitration Rules, Article 11(2)’; ‘ABA/AAA Code of Ethics, Canon II’; ‘IBA 

Guidelines, General Standard 3’.
6 See, eg, Merrill Lynch, Pierce, Fenner & Smith v Lambros, 214 F.3d 1354 (11th Cir 2000) 

(challenge to award based on arbitrator’s failure to disclose that he and a party’s attorney 
were fraternity brothers in 1962).

7 See Thomas J Stipanowich, ‘Arbitration: The “New Litigation”’ (2010) U Ill L Rev 1, 
16−19, 42 (warning that new, expansive rules for challenging awards based on disclosure 
could ‘create the potential for cynical manipulation of the arbitration process and 
dramatically increase the risk that a process will be derailed midstream, with potentially 
significant transaction costs’).
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This is troublesome even when it arises at the outset of the proceeding. 
Recently, however, there has emerged a growing practice of making the 
challenge after the proceeding is concluded and the award has been issued, 
on the ground that certain interests and relationships of the arbitrator 
should have been disclosed, but were not. All of which has rightly alarmed 
the arbitration community.8

The most well-known case of this kind is the decision in the United 
States District Court for the Southern District of New York in Scandinavian 
Reinsurance Co v St Paul Fire & Marine Insurance Co.9 The underlying 
arbitration in the case involved a dispute between the parties about their 
reinsurance contract.10 While that arbitration was pending, a second 
arbitration arose − involving related parties, similar issues and a shared 
witness.11 Two of the arbitrators serving in the first arbitration were also 
chosen to sit in the second case, but they never disclosed that fact to parties 
in the first proceeding.12

After the first arbitration ended, the losing party − Scandinavian 
Reinsurance Co − asked the federal court to vacate the adverse award, 
claiming that the arbitrators’ service on somewhat overlapping panels, 
and their failure to disclose that fact, constituted ‘evident partiality’ under 
Section 10 of the Federal Arbitration Act.13 The district court held that the 
arbitrators’ service in the second proceeding and their failure to disclose 
it did constitute ‘evident partiality’, and therefore the award was vacated.14 
The court was persuaded that the arbitrators’ decision in the first arbitration 

8 See, eg, Michael H LeRoy and Peter Feuille, ‘Happily Never After: When Final and 
Binding Arbitration Has No Fairy Tale Ending’ (2008) 13 Harv Negotiation L Rev 167, 
205 (concluding ‘court review of arbitration is rapidly growing even though the chance 
of overturning an award is very poor’).

9 732 F Supp 2d 293 (SDNY 2010), rev’d, 668 F.3d 60 (2d Cir 2012).
10 Ibid, 295−96.
11 Ibid, 299−302, 307.
12 Ibid, 300. 
13 Ibid, 295; see 9 USC s 10(a)(2) (2006) (permitting a court to set aside an arbitral award 

where there exists ‘evident partiality or corruption in the arbitrators’). Chapter 2 of 
the Federal Arbitration Act (FAA) implements the United States’ obligations under 
the United Nations Convention on Recognition and Enforcement of Foreign Arbitral 
Awards of 1958 (the ‘New York Convention’). See New York Convention, 10 June 1958, 
330 UNTS 38; 9 USC s 202 et seq. However, an arbitration involving foreign parties but 
seated in the United States is also subject to the FAA’s domestic provisions, including its 
grounds for vacatur. See New York Convention, art V(1)(e). For a recent discussion of the 
issues arising from these circumstances, see Richard W Hulbert, ‘The Case for a Coherent 
Application of Chapter 2 of the Federal Arbitration Act’ (2011) 22 Am Rev Int’l Arb 45, 
46 (concluding that ‘[i]n this state of affairs prudent counsel will be strongly influenced 
to advise a client confronting an international arbitration to fix the venue of it elsewhere 
than in the United States’).

14 See Scandinavian Reins, 732 F Supp 2d at 307−09.
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could have been affected by events in the second arbitration − not that they 
were affected, but that they could have been.15

The substantive basis of the decision − the purported overlap of the two 
proceedings − struck many observers as quite a modest basis for vacatur.16 
There was no finding of corruption; no finding of actual bias; indeed, no 
finding that the arbitrators’ decision in the first case was influenced by 
anything that happened in the second case − only that it could have been. Of 
course, the overlapping proceeding could have been and should have been 
disclosed.17 The failure to have done so undoubtedly was of special concern 
to the district court. But what would have happened if the matter had been 
disclosed? When the arbitrators were selected to serve in the second case, 
they had already been appointed in the first case; it was ongoing. At that 
point, would a disclosure have − or more importantly, should a disclosure 
have − caused the first proceeding to abort, requiring the matter to begin 
again de novo? Unlikely. Is it, therefore, good policy to vacate an award post 
facto because of events that would not have disqualified the arbitrators if 
timely disclosed? In other words, is failure to disclose itself determinative 
on the issue of partiality?

That question was answered on appeal by the Second Circuit, which 
reversed and reinstated the award.18 The circuit court emphasised that the 
‘evident partiality’ standard is directed at the question of bias, and where the 
undisclosed matter does not suggest that the arbitrator was biased, it is not 
enough for vacatur.19 According to the court, overlapping arbitral service was 
of a different character than a family or business relationship.20 In addition, 
the court found that the disputed legal issues in the second arbitration 
merely ‘resembled’ those in the first proceeding, ‘in some respect’ − again, 
concluding that these facts did not show predisposition or favour for one side.21  

15 Ibid at 308 (stating that the arbitrators ‘placed themselves in a position where they could 
receive ex parte information . . . , be influenced by recent credibility determinations . 
. . , and influence each other’s thinking’ and concluding that the arbitrators’ failure 
to disclose it ‘is not excused even if they believed in good faith that they would 
not be influenced by the information they learned during [the first arbitration]’) 
[emphasis added].

16 See, eg, Parker Stanhagen, ‘Courts No Longer Shy to Review Arbitration Awards’ (2011) 
16 IBA Arbitration News 157.

17 See Scandinavian Reins, 732 F Supp 2d at 307−09 (concluding that the arbitrators’ 
concurrent involvement rose to materiality because the arbitrations comprised of ‘two 
common arbitrators, overlapped in time, shared similar issues, involved related parties,’ 
and included a ‘common witness’).

18 See Scandinavian Reins Co v St Paul Fire & Marine Ins Co, 668 F3d 60 (2d Cir 2012).
19 Ibid, 73 (‘[W]here an undisclosed matter is not suggestive of bias, vacatur based upon 

that nondisclosure cannot be warranted under an evident-partiality theory.’).
20 Ibid, 74.
21 Ibid, 75−76.
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Responding to the district court’s reasoning, the circuit court concluded: ‘these 
possibilities [of influence] do not establish bias.’22 Finally, the Second Circuit 
rejected arguments that partiality could be inferred from the arbitrators’ 
failure to disclose relationships, despite their repeated assurances that they 
understood themselves obligated to make thorough and ongoing disclosures.23 
Thus, while recognising that arbitrators should make full disclosure, the court 
found that non-disclosure, in itself, does not constitute ‘evident partiality’.24

The Second Circuit decision generated a sigh of relief among arbitrators 
and parties who are regular consumers of the arbitration process.25 But one 
hesitates to believe that this has put the matter to rest. In particular, future 
cases will undoubtedly have to examine an issue that was not considered 
in Scandinavian Reinsurance Co. Specifically, both the district and circuit 
courts seem to have taken at face value the claim that the petitioners 
discovered the undisclosed facts only after the adverse award was rendered.26  
Yet consider this:
• How do we know for certain that the petitioners did not learn of 

the undisclosed facts before the award in their case was issued? Isn’t 
it possible that they discovered this information earlier and simply 
kept it in their pocket until their arbitration was concluded and they 
received an adverse result? After all, if they could discover these facts 
after their award was issued, why couldn’t they discover them before the 
award was issued?

• Even if, pre-award, petitioners were ignorant of the ‘damaging’ facts, 
does that justify their raising the matter after the proceeding ends? How 
hard did they search initially? How hard should they have looked? What 
is the standard of due diligence that should be imposed on such a party? 
Should we require parties to disclose their investigations of arbitrators so 
that we know if they met whatever the standard is?

• And when did the parties begin to explore such matters? Was it only after 
the losing award was issued? When should parties be required to look for 
such things? 

22 Ibid, 78.
23 Ibid, 76−77 (stating that vacatur was inappropriate ‘solely because an arbitrator fails to 

live up to his or her announced standards for disclosure, or to confirm in every instance 
to the parties’ respective expectations regarding disclosure’).

24 Ibid, 77. Note that the disclosure issue was not open and shut, because the arbitrators 
presumably had a conflicting duty to keep the second proceeding confidential.

25 See, eg, Michael S Oberman, ‘Breaking News, Now Leading Precedents on “Evident 
Partiality”: Scandinavian Reinsurance and US Electronics’ (2012) 5 NY Disp Resol Law 
28, 28 (‘The [Second] Circuit’s opinion provides a refreshingly lucid explanation of the 
scope and meaning of evident partiality.’). 

26 See Scandinavian Reins, 732 F Supp 2d at 298, n35.
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One can imagine extensive satellite litigation, including discovery, on all 
these subjects.27

Furthermore, it is undisputed that the parties in Scandinavian Reinsurance 
Co did their due diligence on the arbitrators when they were first named.28 
Must parties continue to investigate arbitrators on an ongoing basis after 
they are confirmed and while the arbitration proceeds?29 Shouldn’t that 
prospect make the arbitration community uncomfortable? But if we shrink 
from a system in which the parties are constantly investigating the tribunal 
pendente lite, are we not thereby encouraging such scrutiny after the award 
is issued? Accordingly, should we ever permit challenges based on adverse 
information purportedly discovered after the arbitration begins − much less 
after it ends? 

There is not much time to ponder these questions, because the future 
is upon us. There has already arisen a cottage industry in which private 
investigators are retained by losing arbitration parties to engage in wide-
ranging, post facto investigations of arbitrators. Most of the resulting 
challenges are far-fetched, and the courts have rejected them. For 
example, in Lagstein v Certain Underwriters at Lloyds,30 private investigators 
hired post-award by the losing party, learned that one of the arbitrators, a 
former judge, had been involved in an ethics controversy a decade earlier 
that forced him off the Bench; and that a second arbitrator, also a former 
judge, had at the time consistently sided with this colleague.31 The Ninth 
Circuit said, in effect, ‘So what?’, and rejected the challenge.32 But the 
very existence of such a challenge, going all the way to the circuit court, 
should have riled the arbitration community. Note that the challenge 
addressed a relationship between the two arbitrators − not between an 
arbitrator and a party. The world of active arbitrators who sit in major 
proceedings − especially, international proceedings − is quite small. 

27 To date, federal courts have articulated that ‘clear evidence of arbitrator impropriety’ 
is the standard for permitting post-arbitration discovery into an arbitrator’s alleged 
partiality. See, eg, Lyeth v Chrysler Corp, 929 F2d 891 (2d Cir 1991); Midwest Generation 
EME, LLC v Continuum Chemical Corp, 768 F Supp 2d 939 (ND Ill 2010). It is far from clear 
what constitutes such evidence or how it should be uncovered and tested. 

28 See Scandinavian Reins, 668 F3d at 65−67 (describing how the parties selected the 
arbitrators, including review of disclosure questionnaires).

29 See ‘IBA Guidelines’, Standard 7(a) (placing disclosure duty on each party, requiring a 
party ‘on its own initiative before the beginning of the proceeding or as soon as it becomes 
aware’ to disclose relationships between it and the arbitrator) [emphasis added].

30 607 F3d 634 (9th Cir 2010).
31 Ibid, 639.
32 Ibid, 646, n11 (‘We note that details of the Whitehead controversy were publicly available 

and easily could have been discovered if Lloyd’s had conducted even minimal due 
diligence on the arbitrators’ backgrounds.’).
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It is not easy to come up with a panel of three such arbitrators who have 
never had contact.33

And sometimes challenges of this kind succeed. In Karlseng v Cooke,34 an 
appellate court vacated a US$22m arbitrator’s award because the arbitrator 
and counsel for one of the parties had what, I submit, were relatively modest 
− albeit undisclosed − personal and professional contacts. The court found 
it significant that the two exchanged Christmas cards; passed each other 
in the hallway and said ‘Hi’ when they worked in the same building 15 
years earlier; and had dined together five years earlier.35 Granted, there 
were a few other contacts that were somewhat more substantial, but not 
very. Though this is just one example from one state court, again, it should 
serve as a red flag that the arbitration community should take seriously the 
evolving requirements of disclosure.

More significantly, what the case law doesn’t reveal is that parties are 
using these post-award investigations and marginal findings to threaten such 
challenges, and thereby coerce settlements on terms more favourable than 
the arbitration award. 

All of this has disconcerted the arbitration community. Consumers 
of arbitration − especially international arbitration − fear that this trend 
means an arbitration award can be just the beginning of elaborate and 
expensive post-arbitration litigation.36 They were already concerned that 
arbitration is becoming ‘Americanised’ − a term that is not intended to 
be a compliment − because of depositions, document discovery and other 
practices not previously associated with the genre.37 All of which, it is feared, 
is undermining the image of arbitration as a less costly, more efficient 
mechanism for dispute resolution. This latest practice could significantly 
exacerbate the trend.

Moreover, many among us who serve as arbitrators are worried about 
spending time after the arbitration testifying about such matters. Obviously, 
that would be uncompensated time and quite a burden on the arbitrator. 

33 See Commonwealth Coatings Corp v Continental Casualty Co, 393 US 145, 149 (1968) (‘It 
is because they are men of affairs, not apart from but of the marketplace, that they are 
effective in their adjudicatory roles.’); ‘ABA/AAA Code of Ethics’, Preamble (‘Often, 
arbitrators are purposely chosen from the same trade or industry as the parties in order 
to bring special knowledge to the task of deciding.’).

34 346 SW3d 85 (Tex App 2011).
35 Ibid, 96−99.
36 See above, n 7; also see above, n 16.
37 See, eg, Elana V Helmer, ‘International Commercial Arbitration: Americanized, 

“Civilized”, or Harmonized?’ (2003) 19 Ohio St J on Disp Resol 35; Kevin Jacobs and 
Matthew Paulson, ‘The Convergence of Renewed Nationalization, Rising Commodities 
and “Americanization” in International Arbitration and the Need for More Rigorous 
Legal and Procedural Defenses’ (2008) 43 Tex Int’l LJ 359.
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And nothing could be more devastating to an arbitrator’s career than to 
have one of their awards set aside for failure to disclose a fact suggesting 
partiality. If potential partiality is an issue, let it be thrashed out and resolved 
before the arbitrator is seated.

All of this puts putative arbitrators in a quandary about what to disclose, 
when to disclose and how to disclose. Some have reverted to boilerplate 
disclaimers in their disclosure forms, to this effect: 

‘I belong to many professional organisations, have served on many 
charitable boards and have worked in many law firms. I cannot and 
will not disclose all the names of all the individuals with whom I have 
had contacts and relationships in these various entities, nor the nature 
and extent of such contacts and relationships, much less their contacts 
and relationships.’ 

Will that work, if it is later revealed, for example, that your former law 
partner is dating the cousin of a top executive of the petitioner corporation? 
Unclear.

Others opt for very broad and detailed disclosure. But where does one 
stop? Is it enough to say: ‘I worked at the XY Z firm 15 years ago, and for a 
time, petitioner’s counsel also worked there’? Or must one go further and say: 
‘He and I still see one another from time to time’? Or further still: ‘We had 
dinner together last year’? Must one add ‘He picked up the cheque’? How 
about: ‘I found him to be charming’? Or is one duty-bound to admit ‘He was 
a terrible bore’? Is it necessary to disclose that ‘When I worked at the ABC 
firm, one of my partners represented Company Z, which has subsequently 
become an affiliate of the respondent’? If so, must one also disclose ‘He told 
me that the executives of Company Z were ethically challenged’?

The only way to avoid these pitfalls is to curtail post-facto challenges of 
this kind. Of course, claims of outright corruption should always be heard. 
But short of that, there should be substantial barriers to such challenges, 
such as:
• First: When making such a challenge, the movant must fully disclose when 

and how she learned the purportedly damning facts, and demonstrate 
that, with reasonable diligence, she could not have learned them 
before the award was issued. The Second Circuit has imposed such a 
requirement in the past,38 but did not mention it in the Scandinavian 
Reinsurance case. 

• Secondly: The movant must be required to post a substantial bond − say 
ten per cent of the amount in controversy − to be forfeited to the other 
side if the challenge fails.

38 See Lucent Zecks, Inc v Trading Co, 379 F3d 24, 28 (2d Cir 2004).
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• Thirdly: No discovery should be permitted in connection with such challenges.39

• Fourthly: The bar for vacating an award based on such a challenge must 
be set very high. The newly learned, previously undisclosed facts must be 
very damning before such a challenge is upheld.

• Fifthly: Any such attack should be absolutely time-barred shortly after the 
award − say, within 30 days.40

It would require a change in the law or the rules of arbitration institutions 
to incorporate these requirements. In the meantime, one should consider 
writing them into arbitration agreements or terms of reference, so that 
parties are fully committed to them well before the award is issued.

The rules suggested above are intended to restore the balance between 
an arbitrator’s duties of impartiality and disclosure and the parties’ duties 
of investigation and disclosure. The increase in post-facto challenges, 
post-facto investigations and post-facto discovery requests indicate that 
disappointed parties are taking advantage of the FAA’s ‘evident partiality’ 
provision to inject post-award litigation into the arbitration process. 
Challenges to arbitration awards should be the exception − not the accepted 
baseline. Moreover, the solution is neither blanket disclosure statements by 
arbitrators, nor burdening arbitrators with running background checks on 
the parties. Instead, the rules suggested above − or something like them − 
would shift the burden back to the parties to justify reopening an arbitral 
award, and hold parties to a high standard in such exceptional cases.

39 Compare n 27 above.
40 Compare 9 USC s 12 (requiring a party who wishes to ‘vacate, modify, or correct’ an 

arbitration award serve notice of the motion on ‘the adverse party or his attorney within 
three months after the award is filed or delivered’).


