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that Mr. Doe be held accountable for

importing additional quantities of

drugs — over 150 kilograms of

cocaine and two kilograms of heroin

— and thereby revised upward its 

earlier sentencing recommendation

to a range of 262 to 325 months. In

June 2000, Mr. Doe was sentenced to

262 months imprisonment, more than

the 20-year maximum for unquanti-

fied drug offenses. At the sentencing

hearing, there was “[n]o mention of,

or challenge to, the drug quantities

supporting the sentence.” Id. at *3. 

Plain Error Analysis

Because Mr. Doe did not object to 

the inclusion of the drug quantities at 

sentencing, under Second Circuit 

precedent, Doe’s challenge to his 

sentence was subject to plain error

review. To establish plain error, the

court must find (1) an error, (2) that

is plain, (3) that affects substantial

rights, and (4) if all those tests are 

satisfied, a basis for concluding

whether to exercise its discretion to

correct the error. The plain error

should be corrected only if it “serious-

ly affects the fairness, integrity, 

or public reputation of judicial 

proceedings.” Id.

In this case, the court considered 

separately under the plain error 

standard both of Mr. Doe’s claims —

first, the failure to include in the

indictment specific allegations of drug

quantity and, second, the failure to

prove to a jury or ultimate trier of 

fact beyond a reasonable doubt the

drug quantities used to compute 

the sentence.

In connection with the indictment, 

the court first found that the failure 

to include a specific charge of drug 

quantity constituted plain error. 

The court reaffirmed the circuit’s

long-standing refusal to allow an 

element of the offense to be charged

by statutory citation alone, especially

where, as here, the omission of this

element could not be inferred 

with certainty from the text of the

indictment. Id. at *7.

Although finding plain error in the

indictment, the court did not find

that the error violated Mr. Doe’s 

substantial rights. Id. at *7-9. The

court held that as a result of specific

statements in Mr. Doe’s cooperation

agreement and specific statements

made at the plea hearing, he clearly

had notice of the quantity-based

penalty provisions to which he was

subject prior to his guilty plea.

The court’s analysis, however, was

quite different in reviewing the

requirement that drug quantity

should have been submitted to a jury

for a finding beyond a reasonable

doubt. The court held that this defect

constituted plain error, affected 

substantive rights, and ultimately

required that Mr. Doe’s sentence 

be vacated.

Because Mr. Doe pled guilty to the

crimes charged in his indictment, 

drug quantity was not found beyond a

reasonable doubt by a jury. Moreover,

at the time of his sentence, courts,

including the Second Circuit, treated

drug quantity as a sentencing factor to

be found by preponderance of the 

evidence — a standard that is 

now constitutionally infirm under

Apprendi. Finally, nothing in Mr.

Doe’s plea allocution “settled the issue

of drug quantity” so as to avoid a find-

ing of error on appeal. Id. at *10.

Having found plain error, the

Second Circuit concluded that the

failure to correct, unlike the error in

Mr. Doe’s indictment, “would serious-

ly affect the fairness and public repu-

tation of judicial proceedings.” Id. at

*11. In reaching this conclusion, the

court distinguished a May 2002 

decision of the United States

Supreme Court, U.S. v. Cotton, 122

SCt 1781 (2002), where the Court

reversed a Fourth Circuit decision

applying plain error analysis to a 

drug quantity issue. In Cotton, the

Supreme Court found the evidence of

drug quantity that had been presented

at trial to be both “overwhelming”

and “essentially uncontroverted,” and

concluded that, in such circum-

stances, the enhanced sentence would

not threaten the “fairness, integrity,

and public reputation of judicial 

proceedings” so as to require action to

correct plain error.

In Doe, the Second Circuit found

that the evidence against Mr. Doe was

not sufficient “to meet Cotton’s

deservedly high standards.” Id. at *12.

The court vacated the sentence and

remanded the case back to the district

judge with instructions to re-sentence

Mr. Doe to a term of imprisonment

not exceeding 20 years.

The court explained, “Apprendi and

its progeny place a new burden on the 

government to treat as elements of 

a crime anything that may extend a

defendant’s sentence beyond a 

statutory maximum sentence.” Id. at

*11. Thus, “[t]o allow a sentence even

22 months beyond the statutory 

maximum to remain in place in the

face of … [demonstrates] a disregard

for constitutionally-derived protec-

tions given to a defendant by Apprendi

…” Id.
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