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First Amendment: Limited Protection for Anonymous Speech

N THIS, OUR 200tk column, we nepor

an & recent decision by the United Stares

Coure of Appeaks for the Second Cincouit

in which the coun upheld the firing of an
admintsrrarive [‘1||I|.'l.' officer based on his
ananymen s msalling of racts arnd anti-Semink
materials o charitable omgmizations than
solicived donations frons him.

I TL.,I-u-_--: & Crtiekiani,
Second Chircuit, in an opinion written by
Judge Pieme M. Leval. upheld the district
caurt'’s grant of summary judiment dismissing
the afficers claim that his rermination from
the Mew York City Police Departmeni

d ""|'|i|I|'||'! !.I”-"!.I'.'!.I

infringed  his rights  under  the  First
A mendment. The court reasoned rhar becaigse
a police department canmot hunetion weffec-
tivizly
enforces the law in an unbimed manner, the
stabe’s interest in promoting the efficiency of
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withour  public  perceprion  that i

citizen in commenting on mateers of pablic
concem. Judge Colleen McMahon (Uniced
Srares Disrice Count for the Souchern District
al Mew York, siming by desipnarion) filed @
e parate SonaNming apinkEn rersoning thian
the court meed mor reach rhis balancing
amvalyeis becaves the officers madlings did nor
o ialile "\.'I'l.\_"'l.'l.'l'l O A& mcarter of |1||1']|-q_'
concern. Judge Sonin Sotomayor filed a

sirong disseni

Background and Proceedings

Officer Thomas Pappas was termimaried
from the Mew Yook City Police Deparinuent
[MYPDY on Aog 18, 199, A dthe time of
hiz rermimation, Mr. Pappas worked = a
compurer operacor in the MYPD information

Martin Flumenbaum od Brad S.
Karp o potnes ar Paal, Weiss, Rikind,
Whanton & Carrison, They specialize i ciul and
ez g, Jennifer Sandman, o
brigation  msociate ot the form, assisted & che
prepanaion of this collmm.

Ennd 8. Kaupe

Sariin Flummobyum

fefore his rransfer o

Pappas spemt five

aysrems  division.”
informaron services, M
vears as a parro] officer, and e tesrified thar L
cotild have b 1-:-Mi|:r|u'-.| L] |~=1I1-l'| chiry ar
any Tirme,”

U oat lesst two occasions, Mro Pappas
received letters from the Mineols Ausiliaey
Police Departmeni charicakle
contribations. He n.-:-r:md.n.-d by filling the

soliciting

-I.'I'II.'I.-\.h-ulLI reriarm l\."l'l.'u'l.'ll'\lr'l.':- '-\'III:I IaC s I.'I1.l\.|

inki-Semirie materiab  aned  retuming  theon
inonymotisly, The marerials included prinomed
fliers  preqeeting whine anuld
wartvig agadnsn the “Megre well ., derreying
American civilizavion with rape, mobbery sl
murder” and commenting “how the Jews
comtred the TV networks and why they should
ke in the hands of the American public snd
niot the Jews™ Mowhere in the mailings did
Mr. Pappas idencily himsell or his afiliation
with the NYFPLY Mr. Fappas apparently also

rl.':-pllh.ixl o charitable selicivarions 1.r||I'||
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other. nen-police-rebared  organizations in a
similar manter, In toral, he sent several
v caich imailines.”

The M= County Police Deparimeni
responded w0 receipt of these offensive
materials by initiating an investigation o
idenrify the sender. The department did this
|'-1.' sending out a similar chariable saliciiation
-c'l'll'l-m-lh“ caded renim |.+'|'|.'|.'|l\.|p-c1-. . P 1ok
tixake the bair ard iesed the coded |.'r'|'|.'-c'|l.||'l-:' Ty
serd anothaer barch of racisn and an-Semitic
linwramre,  The Massan Pelice
Department was thus able mo mace the livera-

Camanty
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ureder the name “Thomas Pappes/The Populi=
Party for the Town of Morth Hempstead,” and
the mame “Thomas Pappas” was then identi-
fied as ke longing o an afficer im the WY P
[hiz invesrigative rechnique wss repeared
several more times with similar vesuls, fies by
thir Maseai Coumry Police ]'I-|_-|:q|||p_-|-.| il
later by the WYPD Ivermal Affades Bureon,

The MYPD charged Mr. Pappas with
viokstion of a departmental regulaticn forkad-
ding dissemination of defamarory materials
throwgh the mails. Adrer o |.|i:-q.i|'\-||n.|r'.' trial,
Mr. |".ar-p.|s wizes found _=:||.||l:1.' of violaiing this
[=u ikariom ancd was dismissed 1.I|II|| the MY PLL
He 'I“:r|||I|_-'||I 1 ﬁ']':]!‘;-!l claim in the Sourhem
Dhisaricr of Few York conmtending thar his
lisnissal viokared his Firsr Amveruded eielis,

The districr courr { Boclwald, TN ) granned
symmary judpment  dismissing  bMe I-""I"'['"-‘“I
claim, fmding ihai ihe :~|:ll.'l.'-\.'|'| at issue did mod
constitute speech onm a matter of public
comcern as required by the Supreme Court in
Conmick v, Myers' Rather, the disrice count
comeluided vhar M Pappas’ owm restimaony an
|‘||I- -\.III-I.'I["'IIH.II'l' |||.'.|rII'||_- |I1.i||..||l\.'\.| I|‘|.|I I‘u.'
Uinmendied e convey ne messse of Spublic
concern’ in his madlings e salicitors; he
wimply wanred o disuade charities  from
saliciting monmey from him by olfending them
with macist mailings” o= a form of “provest”
against “being dhaken doamn for money by dhe
soiacalled charitable orpanizations.™

The disirict count alse noted that the fact
thar Mr. Pappasz zene bz anomymous mallings
:-||||.'|'|' o wWharever “rancom” charinkes had “the
pnis ot of soliciting o domarion from him™
vivdercun the smpument than the msailimgs wene
pare of the “uminhibiced, rebust, and widie-
open debate on public issues that the First
Amendmeni affords it highes=t pr-m.-rliun."'
Finally, the district count concluded thar even
if the mailings constinmwed speech on & mamer
of public comcem, the police depanment’s
mreresr i maintaining  public respece amd
collegialiny surweighed any Firsr Amendmenn
prodection o which e speech  otherwise
was enrithed,
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‘Pickering’ Balancing Analysis

The Second Circuit assumed, arguendo,
that Mr. Pappas’ mailings constituted speech
on a matter of public concern and focused its
analysis on the balancing test established by
the Supreme Court in Pickering v. Board of
Education for evaluating the constitutionality
of termination of a government employee for
such speech.? Under Pickering, the Court
noted that its task is to “arrive at a balance
between the interests of the ... citizen in
commenting on matters of public concern and
the interest of the State, as an employer, in
promoting the efficiency of the public services
it performs through its employees.” Applying
this test, the court explained that a police
department’s efficiency depends on communi-
ty perception that the police enforce the law
in an unbiased manner, as any perception to
the contrary drastically reduces community
cooperation with the police. Mr. Pappas’
mailing risked creating a perception of police
bias, because “[flor a New York City police
officer to disseminate leaflets that trumpet
bigoted messages expressing hostility to Jews,
ridiculing African Americans and attributing
to them a criminal disposition to rape, robbery
and murder, tends to promote the view among
New York’s citizenry that those are the
opinions of New York’s police officers.”* The
court also noted that the type of bigoted
mailings Mr. Pappas disseminated also tended
to cause friction and distrust within the
NYPD, further impairing that department’s
ability efficiently to perform its role, and
concluded that “[i]n these circumstances, an
individual police officer’s right to express
his personal opinions must yield to the
public good.™*

‘Pappas ... Took the Risk’

The court rejected Mr. Pappas’ argument
that his mailings did not implicate the harms
outlined above because they did not identify
him or his affiliation with the NYPD. The
court reasoned that Mr. Pappas affirmatively
publicized his views by sending out provoca-
tive leaflets with the intention of influencing
public opinion and did so in violation
of a police regulation forbidding dissemination
of defamatory materials. Accordingly,
“[a]lthough Pappas tried to conceal his
identity as a speaker, he took the risk that the
effort would fail” and that his speech
would therefore impair the department’s
performance of its duties.® The fact that

it was ultimately a police department
investigation of the source of the offensive
materials that caused Mr. Pappas’ affiliation
with the NYPD to come to light was not
relevant, the court reasoned, because “[a]
governmental employer’s right to discharge an
employee by reason of his speech in matters
of public importance does not depend on
the employer’s having suffered actual harm
resulting from the speech.”’ Rather, Pickering
requires only that “[t]he employee’s speech ...
be of such nature that the government
employer reasonably believes that it is likely
to interfere with the performance of the
employer’s mission.™®

Concurrence: Private Speech

Judge McMahon’s concurrence concluded,
like the district court, that the Pickering
balancing analysis was inapplicable because
Mr. Pappas’ mailings constituted purely
private speech. While the speech at issue
concerned race relations and other matters
of political significance, Judge McMahon
reasoned that not all speech relating to such
matters is speech on a matter of public
concern within the meaning of Connick and
Pickering. Rather, such speech is not protected
if it is “simply a vehicle for furthering [the
employee’s] private interests” — here, Mr.
Pappas’ interest in avoiding (as he put it)
“[being] shaken down for money by the
so-called charitable organizations.”

Dissent: Uncharted Territory

In a strongly worded dissent, Judge
Sotomayor noted that the court “enters
uncharted territory in our First Amendment
jurisprudence” by holding that the govern-
ment does not violate the First Amendment
when it fires a police department employee
for racially inflammatory speech that (a)
consisted of mailings in which the employee
did not identify himself or connect himself to
the police department; (b) occurred away from
the office and on the employee’s own time; (c)
was made by an employee without policy-
making authority or public contact; (d)
was not shown to have been the direct
cause of workplace disruption; and (e) was
brought to the community’s attention only
through the investigative efforts of two
police departments.?

Judge Sotomayor began her analysis by
concluding that Mr. Pappas’ mailings
constituted speech on a matter of public

concern, because “issues of race relations
are inherently of public concern.”® She
distinguished the line of cases that stand for
the proposition that speech is not on a matter
of public concern if it is motivated by private
interest, on the ground that each of these cases
concerned an employee speaking about issues
relating to his or her own employment.?
Turning to the Pickering balancing analysis,
Judge Sotomayor criticized the majority for
failing adequately to consider the five factors
identified above, each of which goes to the
likelihood of Mr. Pappas’ speech disrupting
the NYPD’s performance of its duties. She
concluded that “[t]he majority’s decision
allows a government employer to launch an
investigation, ferret out an employee’s
views anonymously expressed away from the
workplace and unrelated to the employee’s
job, bring the speech to the attention of the
media and the community, hold a public
hearing, and then terminate the employee
because, at that point, the government rea-
sonably believes that the speech would poten-
tially ... disrupt the government’s activities.”*

Conclusion

As Judge Sotomayor’s dissent notes, this
case may ultimately be read to diminish
substantially the First Amendment protection
attached to anonymous political speech,
based on public policy grounds. Whether
district courts extend the majority ruling to
dampen First Amendment protections in
other capacities remains to be seen.
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