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As the combination of Internet technologies with other media transforms the
telecommunications industry, U.S. regulators are wrestling with how a range of innovative new services
fits into existing legal "pigeonholes."  Three issues, in particular, have generated important
developments in U.S. telecommunications law in recent months.  

Perhaps the most widely publicized issue has been the controversy over "cable open
access."  Cable networks offer an alternative to telephone modems as a means of Internet access, and
cable companies have recently begun to provide Internet services (including high-speed broadband
services) to subscribers through their networks.  Several U.S. cities have responded by enacting laws
mandating open access to cable networks for Internet service providers ("ISPs") seeking to compete
with the ISP selected (and often owned) by the cable provider.  In June 2000, the Ninth Circuit Court
of Appeals overturned a Portland, Oregon, ordinance that required AT&T to open its cable networks
to competitors on a non-discriminatory basis.  The court held that cable Internet service is a form of
telecommunications, subject to federal rather than local regulation.

Although the FCC has taken no action, its Chairman, William Kennard, has announced
that the FCC will consider the issue. Bills have also been introduced in Congress that would mandate
open access.  As a result, it appears that the future of cable open access will be determined at the
federal level.  

Another important issue has been the regulatory status of Internet telephony,
particularly the provision of long distance and international service outside of the traditional telecom
regulatory framework.  In a 1998 report, the FCC distinguished between data and voice
communications, declaring that ISPs would remain exempt from telecommunications regulation while
Internet telephony would be evaluated on a case-by-case basis.  However, because all communications
over the Net are converted into data packets and are indistinguishable in transit, the line between voice
and data communications has been difficult to draw, and the FCC has essentially given up on regulating
the burgeoning IP telephony industry.  

The Commission has also grappled with the issue of reciprocal compensation. Under
the 1996 Telecommunications Act, incumbent local exchange carriers ("ILECs") and their competitors
("CLECs") are required to pay each other a fee for completing local calls initiated by the other=s
customers.  Anticipating the profits to be had from this arrangement, CLECs aggressively courted ISPs
as customers, resulting in a disproportionate number of calls being completed by CLEC networks as
modem users dial ISP numbers.  Consequently, ILECs have urged the FCC to treat calls to ISPs as
long-distance calls (not subject to reciprocal compensation obligations), emphasizing that users connect
to websites located in other states and countries.  CLECs contend that, because the call terminates at
the ISP, it is purely local.  
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Faced with this controversy, the FCC stated in February 1999 that ISP-bound traffic
was non-local, but concluded that, in the absence of a federal rule regarding appropriate compensation,
the issue was to be decided by state regulatory commissions.  In response to legal challenges to the
ruling, the Fifth and the Seventh Circuit Courts of Appeals upheld the FCC's decision; the District of
Columbia Circuit, however, remanded the ruling for "want of reasoned decision-making," finding that
the FCC's justification for treating calls to ISPs as non-local was inadequate.  The FCC has yet to
clarify or modify its ruling, but may be expected to do so soon.  

The FCC, state regulatory bodies, and Congress are struggling to keep pace with new
technologies, extending old legal categories and crafting new ones.  While the trajectory of these
changes is unclear, it is certain that U.S. telecommunications law will undergo dramatic development in
the years to come.  

*    *    *

Phillip L. Spector is a partner in the New York office of Paul, Weiss, Rifkind, Wharton & Garrison.


