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PAUL, VVEISS, RIFKIND, VVHARTON & GARRISON

In this month’s column, we discuss two recent decisions in which the
U.S. Court of Appeals for the Second Circuit affirmed the trial courts’ imposition of certain
limited restrictions on defendants’ access to information known to their attorneys.  In the
circumstances of both cases, the Second Circuit held that the lower court rulings were
necessary to preserve the integrity of the judicial process and did not violate defendants’
Sixth Amendment right to counsel.  These cases are noteworthy because the Second Circuit
self-consciously found itself “called upon to draw further the admittedly ‘thin line’ between
constitutional and unconstitutional restrictions on defendants’ right to consult with counsel
during their trial.”   In these two decisions, the Court clarified this sensitive area of1

constitutional jurisprudence.

United States v. Padilla

In United States v. Padilla,  appellants Angel Padilla and Ivan Rodriguez2

appealed their judgments of conviction for murder, kidnaping, drug conspiracy, firearm, and
RICO charges in a jury trial before District Judge Charles S. Haight, Jr. in the Southern
District of New York.  Appellants alleged numerous errors at their trial, most of which the
Second Circuit rejected in a separate summary order filed concurrently with its opinion.   In3

the published opinion, the Second Circuit discussed its reasoning for affirming, as against
appellants’ Sixth Amendment challenges, Judge Haight’s injunction prohibiting defense
counsel from discussing an ongoing jury- and witness-tampering investigation with their
clients.

During defendants’ twelve-week jury trial, Judge Haight received a letter from
an inmate at the Metropolitan Correction Center revealing a plan by Messrs. Padilla and
Rodriguez to purchase perjured witness testimony and further disclosing that one juror
already had been paid off.  The inmate requested that the letter not be disclosed to defendants
or to their attorneys, pleading that “the danger for me in this instance is very real and the risk
large, also my family’s safety is at stake.”

Following receipt of the letter, Judge Haight met with the prosecutor and
defense counsel to discuss the issues raised in the inmate’s letter. The government made a
number of proposals, including  establishing a “Chinese Wall” within the United States
Attorney’s Office that would separate the Assistant U.S. Attorneys who were trying the case
against defendants from those who would be assigned to investigate the inmate’s allegations.
The government stated that any communication of the allegations to defendants likely would
compromise the investigation. Defense counsel responded that they were duty-bound to
advise their clients of the investigation and to instruct them not to discuss the matter with
anyone.  Upon consideration, Judge Haight ordered defense counsel not to reveal the fact of
the investigation to their clients.

The informant’s allegations proved to be well-founded.  Sixteen days after the
district court’s initial meeting with counsel, and one week before the defense case was
expected to begin, Judge Haight ordered the government to reveal to defense counsel the
results of the investigation so that they could construct their defense strategy and
simultaneously lifted the restrictions on defense counsel’s communications with their clients.
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Both defendants subsequently were convicted, and both appealed, asserting,
inter alia, that their Sixth Amendment right to counsel was violated by the district court’s
order precluding counsel during the trial from revealing to their clients the allegations and
subsequent investigation of witness and jury tampering. Padilla also argued that his Fifth
Amendment due process rights were violated by restricting his communication with his
attorney.

In an opinion written by Judge John M. Walker, Jr., and joined by Judge
Guido Calabresi and Southern District Court Judge Richard M. Berman (sitting by
designation), the Second Circuit rejected these claims.  The court noted preliminarily that,
under Fed. R. Crim. P. 6, the trial court properly could have chosen to withhold the
information concerning witness and jury tampering from both defendants and their counsel.
It is only after the court chooses to reveal certain information to counsel — and directs that
this information not be shared with defendants — that a Sixth Amendment issue is
implicated.

The court noted that while “[b]lanket prohibitions on defendants’
communications with their attorneys, even for a relatively short period of time, have been
held to violate the Sixth Amendment,”  it is equally well-established that “[n]ot every4

restriction on counsel’s time or opportunity to investigate or to consult with his client ...
violates a defendant’s Sixth Amendment right to counsel.”   The distinction, the court held,5

“is not the quantity of communication restrained but its constitutional quality.”   For6

example, where a defendant also is a witness, rules that apply to other witnesses are generally
applicable to the defendant-witness as well.  In other words, just as any witness may have
certain restrictions imposed upon her by the trial court, so, too, may communication between
a defendant and her attorney about matters relating to her role as a witness be restricted to
preserve the trial’s truth-seeking function.  

In the same way, the court held that Messrs. Padilla and Rodriguez wore two
hats at trial: they were simultaneously defendants as charged in the indictment as well as
subjects of an ongoing investigation into different crimes that related to the trial’s
truth-seeking function. The Second Circuit noted that “[t]he district court’s order banned
only communications that were centrally related to the latter, and that would jeopardize the
integrity of the trial process.”   Because the district court’s order was narrowly drawn to7

ensure that defendants were able to discuss with counsel all matters pertaining to their
defense against the crimes charged, and because the government’s obstruction of justice
investigation ultimately was fully revealed to defendants when it became relevant to defense
counsels’ decisions about trial strategy, the Second Circuit held that Judge Haight’s decision
was “attentive to the defendants’ right to present their defenses while protective of the
integrity of the trial process.”   Accordingly, there was no constitutional violation in the8

district court’s restriction on counsels’ communications with their clients.

In response to Mr. Padilla’s argument that his exclusion from the conferences
regarding the obstruction of justice investigation violated his Fifth and Sixth Amendment
rights and Fed. R. Crim. P. 43(a), the Second Circuit stated that those meetings relating to
alleged crimes other than those for which Mr. Padilla was being tried were not stages of the
trial at which he was entitled to be present.  But, even if they were, arguendo, stages of the
trial within the meaning of Rule 43(a), “Padilla’s presence at these conferences, all of which
were held out of the jury’s presence, would not have contributed to the fairness of the
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procedure.”   The exclusion was based upon a well-grounded concern for the informant’s9

safety and the integrity of the collateral investigation, and, as such, did not implicate
defendant’s right to be present.

The court also rejected Mr. Padilla’s contention that the trial court had
impermissibly allowed the evidence gathered from the obstruction of justice investigation
to be used against defendants at trial.  The Second Circuit held that a note from
Mr. Rodriguez to a bribed witness and taped telephone conversations between that witness
and a third co-conspirator directly implicating Mr. Rodriguez were properly admissible
against both defendants under the hearsay exception for co-conspirator statements.  10

Morgan v. Bennett

In Morgan v. Bennett,  in an opinion written by Judge Amalya L. Kearse and11

joined by Judges Roger J. Miner and Pierre N. Leval, the Second Circuit affirmed a district
court’s denial of habeas relief on the ground that the trial court’s limited “gag order” on
counsel did not violate defendant’s Sixth Amendment rights.

Petitioner Darius Morgan was convicted of murder and attempted murder in
New York State court.  In that trial, witness Denise Hill, who had been shot and wounded
and whose friend had been shot and killed, was scheduled to testify.  However, prior to her
scheduled testimony, Ms. Hill communicated to the court — without Mr. Morgan present —
that she was terrified to testify.  She had been approached by two of Mr. Morgan’s associates
who had caused her to feel that her own life and the lives of her family would be jeopardized
if she were to testify against Mr. Morgan.  The court also had been notified by a court officer
that, on several occasions, Mr. Morgan himself had approached Ms. Hill and had spoken to
her.  Due to these conversations, Ms. Hill felt threatened and was having grave hesitations
about testifying.  Accordingly, the court granted the government’s request to conduct a Sirois
hearing to determine whether the witness’s unwillingness to testify was caused by
defendant’s misconduct, in which case the witness’s prior grand jury testimony would
become admissible as direct evidence at trial.

Following a recess, the government informed the court that Ms. Hill had
begun to waver and again was indicating that she would testify after all.  The conference
between counsel and the court was then adjourned; however, before adjourning and
commencing the Sirois hearing, the court instructed Mr. Morgan’s counsel “not to discuss
with your client . . . that Miss Hill may take the stand tomorrow once the jury is brought up
and may testify in connection with the trial proper.”  

The court stated that the revived expectation that Ms. Hill would testify was
“[t]he only thing I am directing you not to discuss with your client.”  Counsel objected and
argued that the restriction was improper, but complied with the restriction.  The Sirois
hearing then commenced that afternoon, with Mr. Morgan present. One witness, a police
detective, described in detail Ms. Hill’s fears and the threats Ms. Hill had reported receiving
from Mr. Morgan and his associates.  The Sirois hearing was not completed, however,
because Ms. Hill decided to — and did — testify the following morning.  

At the conclusion of trial, the jury found Mr. Morgan guilty of murder and
attempted murder.  After his appeals were exhausted, Mr. Morgan petitioned for a writ of
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habeas corpus before District Judge Edward R. Korman in the Eastern District of New York,
arguing (in the only contention substantively discussed on appeal) that he was
unconstitutionally deprived of unrestricted access to his attorney for a lengthy period.   12

Affirming the denial of that petition, the Second Circuit held that “the court
should not, absent an important need to protect a countervailing interest, restrict the
defendant’s ability to consult with his attorney, but that when such a need is present and is
difficult to fulfill in other ways, a carefully tailored, limited restriction on the defendant’s
right to consult counsel is permissible.”   In this case, the court held that the issue addressed13

by the trial court’s gag order was a “troubling” one, because the “intimidation of witnesses
raises concerns for both the well-being of the witness and her family and the integrity of the
judicial process.”   14

Such safety concerns may justify a number of possible intrusions upon a
defendant’s normal access to information, including a restriction of his ability to consult with
counsel.  The court also cited concerns for the integrity of the trial process: “Nor is the
interest in the integrity of the judicial process so easily protected when the danger is that the
defendant will so intimidate the witness that she either decides to give testimony that is false,
incomplete, or misleading, or refuses to testify at all.”   In stating that it is “well within the15

proper bounds of the trial court’s discretion to attempt . . . to forestall . . . witness
intimidation,” the court referred to its decision three weeks earlier in Padilla.

The court found that there was ample evidence for the trial court to conclude
that Mr. Morgan was attempting to intimidate Ms. Hill into refusing to testify, and that the
court’s limited restriction therefore was reasonable.  Although the restriction included an
overnight recess, it was limited to a single prohibition: counsel was not to discuss with Ms.
Hill her change of heart and expected testimony the following day.  Thus, there was no
blanket prohibition against communication nor was their any impairment of defense
counsel’s ability to prepare for Ms. Hill’s testimony.  Further, there was no impairment of
the ability of Mr. Morgan -- who was present at the Sirois hearing -- to defend against the
allegation that he and his associates had engaged in intimidation attempts: “The only
restriction imposed was that counsel not inform him that those attempts would apparently
be unsuccessful.”   Accordingly, the court concluded that “valid concerns for the safety of16

witnesses and their families and for the integrity of the judicial process may justify a limited
restriction on a defendant’s access to information known to his attorney.”17

These two recent decisions help to elucidate this somewhat murky area of
constitutional law in the Second Circuit.  The Supreme Court has made clear that a ban on
consultation for an extended period of time presumptively violates the Sixth Amendment;18

however, with its decisions in Padilla and Morgan,  the Second Circuit suggests that a19

narrowly tailored restriction, in place for only an abbreviated period, may well be
permissible: “[t]he difference . . . is not the quantity of communication restrained but its
constitutional quality. . . .”   20

A short ban tailored to restrict communications specifically related to
defendant’s testimony as a witness will be upheld, whereas a longer (and more open-ended)
ban likely would restrict trial-related communications other than those related to defendant’s
role as witness and be held to violate the Sixth Amendment.  The distinction turns not on
quantity of time per se, but rather on the quality of likely communications during these
periods.   
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Under the circumstances of both Padilla and Morgan, the Second Circuit
found that there existed an important “countervailing interest”  that justified the “carefully21

tailored, limited restriction” imposed by the respective district courts.  In Morgan, the court
sought to protect the integrity of the judicial process by imposing a limited restriction to
ensure the safety of a trial witness; in Padilla, the court acted to maintain the integrity of the
trial by imposing a similarly limited restriction to protect the safety of an informant and to
allow the investigation into witness and jury tampering to continue unimpeded.  

Significantly, neither of these restrictions purported to restrain communication
concerning any other facet of the case.  The quality of trial-related communications between
defendants and counsel thus was not unduly restricted.   Thus, it is clear from these cases that
a court may properly restrict communications between a defendant and counsel where it is
necessary to preserve the integrity of the trial process and where it is not directly related to
defendant’s role as a defendant in the case at bar.



PAUL, VVEISS, RIFKIND, VVHARTON & GARRISON 6

1. 2000 WL 135071, at 3 (2d Cir. Feb. 7, 2000).

2. 2000 WL 135071 (2d Cir. Feb. 7, 2000).

3. 2000 WL 234427 (2d Cir. Feb. 7, 2000).

4. 2000 WL 135071, at 3 (internal quotations omitted).

5. Id. (internal quotations omitted).

6. Id.

7. Id. at 4.

8. Id.

9. Id.

10. See Fed. R. Evid. 801(d)(2)(E).

11. 2000 WL 223796 (2d Cir. Feb. 28, 2000).

12. Mr. Morgan also argued that his right to confront Ms. Hill was abridged by the
restriction of his cross-examination of her and the exclusion of the impeaching
testimony anticipated from another witness who the defense wished to call.  The
district court did not reach the merits of that claim, ruling instead that this claim was
procedurally barred because the issue had not been fairly presented on direct appeal.
Although it expressed extreme skepticism as to the merits of this argument, the
Second Circuit remanded the confrontation claim to the district court because it
found that Morgan had adequately alerted the State appellate court that he sought
review of this claim.

13. 2000 WL 223796, at 7.

14. Id.

15. Id.

16. Id. at 8.

17. Id.

18. Geders v. United States, 425 U.S. 80 (1976).

19. Perry v. Leeke, 488 U.S. 272 (1989). 

20. Padilla, 2000 WL 135071, at 3 (emphasis added); see also Morgan, 2000 WL
223796, at 5-7.

ENDNOTES



PAUL, VVEISS, RIFKIND, VVHARTON & GARRISON 7

21. Morgan, 2000 WL 223796, at 7.


