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Nearly one year ago, in March 1999, the US Congress shifted US export
control jurisdiction over satellite-related hardware and components from the Commerce
Department to the State Department.  The global satellite community is still reeling.

The shift in satellite export control jurisdiction has been implemented in such
a way that the range of satellite-related exports requiring an export license has been
significantly expanded.  In addition, the process of obtaining an export license has become
more time-consuming and more unpredictable.  In both the United States and abroad,
companies report tremendous difficulty in coping with the administrative burdens and
uncertainty caused by the classification of commercial satellite systems and related
equipment as "munitions"—thereby subjecting them to the more onerous licensing
requirements administered by the State Department.

Although some improvements in interagency processing and personnel levels
have occurred since March, the "munitions" licensing process—especially at the State
Department—remains underfunded and understaffed.  In addition, commercially burdensome
provisos and conditions are attached to license approvals with no advance warning to, or
discussion with, the licence applicant.  Finally, present US export control policy runs counter
to the strong trend toward international integration of satellite projects—and, in fact, is based
on the opposite, outmoded premise:  that the United States enjoys a broad technological edge
in satellite technology that must be preserved even vis-à-vis close US allies.

Delay  and  uncertainty in obtaining license approvals have inhibited the
ability of US satellite companies to respond to opportunities in the fast-paced global satellite
industry.  For foreign purchasers who rely on satellite hardware and components from US
manufacturers, these delays have impaired the timely performance of existing contracts and
increased the risk of cost overruns, contract damage claims, and loss of orbital slots.

Despite the technological and operational prowess of the US satellite industry,
the anecdotal evidence suggests that the March 1999 transfer of satellite export control
jurisdiction—combined with ongoing criminal investigations of leading US satellite
companies for alleged export control violations—has had a chilling effect on the industry.
For example, in Congressional testimony last summer, a high-ranking Lockheed Martin
official reported that his company had received a number of threats from Japanese and
European customers to shift away from US satellite suppliers if the March 1999 changes in
US satellite export control policy and practice were not substantially reversed.   In fact, onei

of Europe's leading defence contractors—DaimlerChrysler AG's aerospace group—
announced in early November that it would no longer purchase satellite components from
US manufacturers due to concerns about obtaining export permits.   With US exports ofii

non-military spacecraft, satellites, and parts estimated to have dropped 40% from 1998 to
1999, US satellite industry officials point to the change in US satellite export controls as a
significant factor in this decline.   iii

There appears to be little willingness on Capitol Hill, however, to reverse the
shift in satellite export control jurisdiction, or otherwise fundamentally to change current
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export law governing satellites.  As a consequence, it is critical that foreign satellite
manufacturers and purchasers dealing with US suppliers come to terms with the substantial
delays and regulatory burdens imposed by the current licensing regime, and develop tactics
designed to mitigate these problems by shifting risk and increasing transparency.  At a
minimum, greater openness among US and foreign participants in international satellite
projects will increase understanding of the other side's perceptions and concerns, and help
to avoid those licensing delays that result from inadequate communications.

Reducing risk through contract provisions

For international satellite projects, it will not generally be possible to delay
contract award until after essential US export licenses have been obtained in full.  As a
consequence, one of the principal means to be considered in protecting a foreign party's
interests is to draft contract provisions that favourably apportion risks and expenses in this
area.  The following discussions identifies three types of contract provisions that may be
utilised to protect the interests of foreign companies in their satellite projects with US
satellite and component manufacturers and suppliers.  Needless to say, the ability to insist
on protective contract provisions, and the choice of which type of provision to use, will
depend on the nature of the business relationship and the available leverage on each side.

Force Majeure

Virtually every contract contains a force majeure clause, excusing a party's
performance if governmental action should prevent or delay that performance.  In many
instances, these force majeure clauses broadly excuse contract performance due to any "act
or failure to act of any government in its sovereign capacity."  Under this type of  force
majeure provision, a US entity that is unable, without fault or negligence on its part, to
secure timely authorisation for the export of a satellite or satellite technology or components
would be permitted to deliver a promised item late, and ultimately to avoid delivery
altogether, without incurring any penalty.  In today's highly unpredictable export control
environment, this standard force majeure provision apportions a very high level of risk to the
foreign customer or business partner, because the contract affords no remedy to the foreign
party in the event export approval is materially delayed or ultimately denied.

Given the growing ability and willingness of foreign purchasers to source
satellite-related items from non-US manufacturers, foreign entities who wish to continue
business relationships with US companies should be in a strong position to demand changes
to the standard force majeure clause.  In particular, foreign purchasers should try to obtain
language excluding, or "carving out," a failure  or delay in obtaining export control approval
from the force majeure  provision — resulting either in the full availability of contract rights
and remedies (including damages), and/or in the ability to invoke a specific liquidated
damages provision (discussed below).  Such an approach will shift the risk of failure in
obtaining US export authorisation onto the party best able to assess and influence the
approval process — namely, the US exporter.

Certainly, it may be difficult to obtain acquiescence in an export control
"carve out" from certain US companies, particularly those with significant bargaining power
and/or strong resistance to modifying a traditional force majeure clause.  But foreign entities
that fail to negotiate such a "carve out" should proceed with their eyes open to the risks that
they face if US export approval is substantially delayed or denied altogether — and should
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factor such risks into pricing and other elements of the contract with the US company, as
well as into their related contracts with third party customers and suppliers.

Liquidated Damages

Liquidated damages are often used to address delays in contract performance,
particularly in satellite construction contracts.  These provisions assign, after a prescribed
grace period, fixed damage amounts for each day that performance of a contract phase or
delivery of a contracted item is delayed.  Most liquidated damages provisions contain a cap
on the total amount of damages that can be incurred, and state that the damage amounts are
designed to compensate for losses associated with delay (and are thus not punitive in nature).
Most of these provisions also contain a standard force majeure exception, thereby exempting
from the damages section any delay caused by government action or inaction.

For foreign customers concerned about potentially lengthy delays in obtaining
US export control approval, liquidated damages provide an excellent means to create
incentives for US suppliers actively to push their government, and to obtain at least some
cash compensation for project delays.  As an initial matter, export control-related delays
should be carved out of the force majeure provision, as discussed above.

After achieving such a "carve out," foreign customers may wish to negotiate
specific liquidated damages provisions designed to compensate them for performance delays
attributable to a failure to obtain export authorisation, or they may instead seek to have such
delays fall under a more generic liquidated damages provision in the contract.   In either case,
a key objective should be to "pass through" to the US supplier the relevant risks that the
foreign entity faces — notably including the liquidated damages that this entity will face if
it fails to meet its specified deadlines in a third party contract due to the US supplier's failure
to obtain export authorisation is a timely fashion.

There are some limitations with this approach, of course.  First, liquidated
damages are only effective in addressing problems associated with delays in securing
necessary export authorisations.  If export control approval is refused altogether, liquidated
damages provide only a limited remedy; not only are the damages subject to a cap, but, if
authorisation is rejected, foreign customers will likely be more interested in exiting contacts
to free themselves to source items elsewhere.

Second, foreign customers may find it difficult to get US suppliers (especially
large entities with significant bargaining power) to agree to a liquidated damages provision
covering delays in obtaining export authorisations.  As with force majeure provisions, this
is an issue of risk allocation.  In negotiating over this allocation of risk, foreign customers
may effectively argue that:  (1) they have less understanding of, and influence over, the US
export approval process than their US counterparts, (2) they must be able to pass along to
their US suppliers the liquidated damages risks they face in their contracts with third party
customers, and (3) they cannot accept the significantly greater export control risks of doing
satellite business in the United States versus doing similar business in other countries.
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Termination

While foreign entities need to reconsider standard force majeure and
liquidated damages provisions so as to take account of significantly heightened satellite
export control burdens and delays in the United States, they also need to revisit the language
of standard termination clauses in order to create for themselves a strong right to terminate
the contract.  Ultimately, if export approval is substantially delayed, denied altogether, or
provided subject to unacceptable conditions, the foreign entity may have to cancel the
contract it has with the US entity and source the item from another supplier.  For these
reasons, foreign customers should consider use of a termination provision giving them the
right to terminate the contract in the event US export license problems cause established
deadlines to be missed by more than a specified time period, and in the event that US
officials impose commercially unacceptable conditions on export approvals.  This
termination right should be separate from the typical "termination for convenience"
provision, which usually calls for the buyer to pay some portion of the manufacturer's
expected profit; clearly, no such payment is appropriate when the cause of termination relates
to an export control problem.

Ideally, a termination provision, when coupled with a liquidated damages
clause, would be tailored to the particular needs of the foreign customer in a given satellite
project.  For instance, by structuring the contract to establish both a right to liquidated
damages and a right to terminate after a contract deadline has been missed by a specified
number of days, the foreign customer will be able to retain the existing arrangement for as
long as feasible before the contract must be cancelled and the item procured from another
source.  In the interim, the foreign customer will have the right to receive liquidated damages
in an amount designed to offset at least some of the costs it might incur in missing its own
deadlines in third party contracts (e.g., liquidated damages) and in having to re-bid the
project.

The ability to secure a termination provision favourable to foreign customers
will again depend on the leverage they can bring to bear in negotiating with US
manufacturers and suppliers.  Although the justification for a termination right tied to lack
of US export control authorisation will generally be recognised by US companies, both the
scope of that right and the ability to assert a damage claim are likely to be contested.  In
particular, the foreign entity will need to be prepared (depending on negotiating leverage) to
press forcefully for a termination right that covers export approvals with unacceptable
conditions attached, and for a termination right that includes a right to liquidated damages.

Reducing risk through active monitoring of export licensing activities

Foreign satellite-related customers have traditionally had very limited
involvement in the export approval process undertaken by their US suppliers and business
partners.  But, given the present range of difficulties and delays experienced by those dealing
with the US export control regime in the satellite area, foreign entities would be well advised
to demand and implement systems encouraging a broad and open exchange of information
with their US suppliers regarding US export licensing issues.  Doing so will put foreign
customers in a much better position to assess and monitor the fundamental risks that the US
export licensing system can pose to international satellite projects.
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Foreign customers need to anticipate and communicate to their US
counterparts information on various export control issues.  In particular, they need to identify
and discuss what equipment, technology, software, and components will need to be exported,
and by what deadlines, so that the US supplier can properly craft the licence applications, and
the time-consuming process of seeking license amendments can be avoided or reduced.  For
similar reasons, it is important to identify and discuss, as early as possible, what actual or
potential endusers, intermediate consignees, and project participants will need to receive US-
origin satellite-related equipment, technology, software, or components.  Particularly for
complex or long-term satellite projects, it is also wise to consider scheduling briefings with
US licensing officials prior to submission of the fast licence application, so as to assist those
officials in understanding the project and to obtain their guidance in drafting the licence
applications.

In addition, foreign customers should insist on "transparency" throughout the
license process.  This should include a commitment from the US supplier to cooperate and
consult with the foreign customer on all US export licensing issues.  For example, the initial
drafts of all requests intended for submission to the US government should — well in
advance of filing — be made available to, and carefully reviewed by, the foreign supplier and
its US counsel or advisers.  The foreign customer should also request copies of all export
license correspondence between the US supplier and US government agencies.  Finally, open
exchanges throughout the course of the project should serve to keep the foreign customer
informed not only about the status of export approvals, but also about how the timing of such
approvals affects the pace of construction and delivery.

These suggestions are important not only for the foreign purchasers of US
satellite hardware, software, and technology, but also for US manufacturers and suppliers.
For the latter, following these suggestions will increase prospects for business with foreign
entities who might otherwise find US satellite export controls, in the current environment,
intolerably burdensome or risky.  Taking measures to anticipate export control issues, and
to keep foreign entities apprised of license developments, will enable foreign entities to
assess more accurately the risk and expense of satellite projects, and will foster confidence
in their ability to interact with the US market.

Final thoughts

Few doubt that the global satellite industry will continue to expand and
flourish, or that US entities will continue to play a critical role in that business.  What
remains an open question, however, is the extent to which foreign customers will seek to
reduce US participation in international satellite projects in the face of the problems posed
by the present US control system — and the extent to which, over time, far-sighted US
political leaders and government officials will respond to this fundamental competitiveness
problem by adapting the US system to meet the needs of a rapidly globalizing industry.
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In the meantime, foreign purchasers interested in conducting satellite-related
business with US suppliers must be astute in assessing the impact of the current US export
control regime.  While the risks and uncertainties of obtaining US export approval for
satellite-related hardware and technology have definitely increased, foreign customers are
not without means of reducing those risks and uncertainties.  Whether by reassessing and
changing standard contract provisions, or by insisting on improved transparency in the export
licensing process, foreign customers can take steps to make satellite business with US
companies more manageable and sane despite the challenging regulatory environment.
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