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August 28, 2002

SEC Issues Rules Regarding Two-Business Day Filing
Deadline for Reports of Trading by Corporate Insiders

On August 27, 2002, in response to Section 403 of the Sarbanes-Oxley Act of 2002
(the “Act”), the SEC issued rules, which are effective August 29, 2002, regarding the filing of
beneficial ownership reports by officers, directors and principal security holders under Section
16(a) of the Securities Exchange Act of 1934 (Release No. 34-46421).

Section 16 applies to every person that is a beneficial owner of more than 10% of any
class of equity security of a domestic company registered under Section 12 of the Exchange Act
and each officer and director of the issuer of that security (“insiders”). Section 16(a) requires
insiders to file an initial report of beneficial ownership of equity securities of the issuer and
report changes in such ownership or the purchase or sale of a security-based swap agreement
involving such securities (“reportable transactions”).

This memorandum summarizes both the impact of the Act on Section 16 and the new
rules adopted by the SEC in the August 27 release with respect to implementing the
amendments to Section 16. These changes do not impact foreign private issuers, as ownership
of their securities is not subject to Section 16 reporting.

Adoption of Two-Business Day Deadline for Form 4 (Formerly 10 Calendar Days after the
End of the Month in which the Transaction Occurred)

All reportable transactions executed on or after August 29, 2002 are reportable by
insiders on Form 4 by the end of the second business day after the reportable transaction
occurs, except where SEC rules provide otherwise. For example, if a transaction is executed at
any time on Tuesday, September 3, the Form 4 will be due by the close of business (5:30 p.m.,
Eastern Time) on Thursday, September 5.

The SEC noted that since the filing deadline for Form 3 (up to ten calendar days after
the event that causes an insider to be subject to Section 16) was not changed, a Form 4
reporting a reportable transaction may be due prior to the due date of the Form 3. In such
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situations, the SEC encourages insiders to file the Form 3 together with the Form 4 at the time
the Form 4 is due.

Reportable transactions executed prior to August 29, 2002 are reportable within 10
calendar days after the close of the calendar month in which the reportable transaction occurs.

Accelerated Reporting on Form 4 for Transactions Exempt under Rule 16b-3(d), (e) and (f)
(Formerly Reported on Form 5)

The August 27 release amends Rule 16a-3 under the Exchange Act to require reporting
on Form 4 for all insider transactions exempt from the short-swing profit disgorgement
provisions of Section 16(b) under:

e Rule 16b-3(d) (grants, awards and other acquisitions from the issuer),
e Rule 16b-3(e) (dispositions to the issuer) and

e Rule 16b-3(f) (Discretionary Transactions pursuant to exempt employee
benefit plans).

Previously, insiders were permitted to report these transactions on Form 5 within 45 days after
the close of the issuer’s fiscal year. Under amended Rule 16a-3, all such transactions occurring
after August 29, 2002 will be subject to the two-business day Form 4 deadline. Such
transactions, however, remain exempt from the profit disgorgement provisions.

Transactions that will be subject to accelerated reporting on Form 4 as a result of the
amendments to Rule 16a-3 include:

e the grant of equity securities, such as restricted stock;

e the grant and exercise of stock options;

e the cancellation and regrant of stock options, including repricings; and
o the exercise of other derivative securities.

Acquisitions pursuant to Qualified Plans, Excess Benefit Plans, Stock Purchase Plans
and the reinvestment of dividends or interest under broad-based dividend or interest
reinvestment plans will remain exempt from Section 16(a) reporting. In contrast, transactions
pursuant to non-qualified deferred compensation plans and other dividend or interest
reinvestment plan transactions (such as acquisitions pursuant to voluntary contributions of
additional funds) will be subject to two-business day reporting. However, to the extent any
such transaction satisfies the conditions of Rule 10b5-1, it would be subject to “deemed
execution date” reporting if the exemption is otherwise available (i.e., where the insider does
not select the execution date).
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Limited “Non-Feasibility” Exemptions from the Accelerated Reporting Requirements

Because Section 16(a)(2)(C) (as amended by Section 403(a)) permitted the SEC to
specify that the filing deadline should be “such other time as the Commission shall establish,
by rule, in any case in which the Commission determines that such 2-day period is not
feasible,” it initially seemed possible that the SEC would adopt broad exemptions from the
accelerated reporting requirements. However, the SEC explicitly declined to consider rules
providing broad “non-feasibility” exemptions in favor of adopting only two narrow
exemptions from the two-business day accelerated filing deadline. The exemptions are
contained in amended Exchange Act Rule 16a-3(g)(2) and (3).

The SEC identified two types of reportable transactions that will be eligible for the
exemptions under Rule 16a-3(g)(2) and (3):

e transactions under 10b5-1 plans, where the insider does not select the
date of execution; and

e Discretionary Transactions by an employee benefit plan, where the
insider does not select the date of execution.

In each case, the date on which the reportable transaction is deemed to have occurred for
purposes of the Form 4 reporting deadline is the earlier of:

e the date on which the executing broker, dealer, plan administrator or
other executing person notifies the insider that the reportable transaction
has occurred; and

e the third business day following the trade date (not the settlement date)
for the reportable transaction.

The reportable transaction must be reported on Form 4 not later than the close of the second
business day after the reportable transaction is deemed to occur. The SEC emphasized that
Rule 10b5-1 plans in which the insider pre-schedules execution dates do not qualify for the
exemption, since the insider already has notice of the transactions.

The SEC recommends that insiders have persons executing the Rule 16b-3(g)(2) or
(3) transactions notify the insider promptly upon the occurrence of reportable transactions.
The SEC expects that, in light of the short deadlines involved, executing persons will use
electronic or telephonic means to notify insiders of reportable transactions rather than relying
on sending a transaction confirmation to provide the required notice.

The SEC declined to make an exemption available for a series of reportable
transactions pursuant to a single market order that is executed over more than one day, noting
that it was feasible to require reporting of those transactions within two business days.
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Amendments to Rule 16a-6 regarding Small Acquisitions

Prior to August 29, 2002, Rule 16a-6 under the Exchange Act permitted an acquisition
of issuer equity securities by an insider to be reported on Form 5 (not later than 45 days after
the close of the issuer’s fiscal year) as long as:

e the acquisition, when aggregated with other acquisitions of securities of
the same class in the preceding six months (other than acquisitions
exempt from Section 16(b) and acquisitions previously reported on
Form 4 or Form 5) does not exceed a total of $10,000 in market value;
and

e theinsider making the acquisition does not, within six months thereafter
make any disposition, other than by a transaction exempt from Section
16(b).

The August 27 release preserves Form 5 reporting for some small acquisitions under
Rule 16a-6 but modifies Rule 16a-6 to provide that:

e any acquisitions from the issuer or an employee benefit plan sponsored
by the issuer are not eligible for reporting on Form 5 under Rule 16a-6
and must be reported on Form 4 by the close of the second business day
after the reportable transaction occurs; and

e once an acquisition no longer qualifies for deferred reporting on Form 5,
it must be reported on Form 4 by the close of the second business day
after the acquisition ceases to qualify for deferred reporting under Rule
16a-6.

Amendments to Forms 4 and 5

The August 27 release also amended Forms 4 and 5. Form 4 has been amended to
reflect that it is no longer a monthly Form and requires reporting of security holdings
following the completion of the reportable transaction. Both Forms 4 and 5 have been
modified to require insiders to show the date on which transactions eligible for Rule 16a-
3(g)(2) and (3) “deemed execution date” reporting were deemed to have occurred.

The SEC plans to publish amended Forms 4 and 5 as soon as possible. However, the
SEC has instructed insiders to continue to use the old forms until the new forms are available,
with the following changes:

e on Form 4, the insider should report the date on which the reportable

transaction occurs rather than the month to which the Form relates (Box
4);
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e insiders should report security holdings on Form 4 as of immediately
after the reportable transaction, rather than as of the end of the month
(Table I, Item 5); and

e for reportable transactions eligible for Rule 16a-3(g)(2) and (3) “deemed
execution date” reporting, the trade date should be listed as the date of
the transaction, but the deemed execution date should be reported in a
footnote (Table I, Item 2).

SEC Request for Comments

Notwithstanding that these rules are effective as of August 29, 2002, the SEC has
requested comments on these amendments and has asked commentators to address whether
there are other types of transactions that require longer reporting deadlines. The SEC also
requested comment on whether any changes are required in the treatment of stock options
under Sections 16(a) and (b) and whether and how the six-month period of Section 16(b)
should be applied and calculated in connection with stock options, exercises and sales of the
underlying stock. The SEC asked whether a six-month holding period should be mandatory in
order for stock option grants to be exempt under Rule 16b-3(d).

Practical Responses to the Accelerated Reporting Requirements

In contrast to the SEC's prior proposal (see below), which would have imposed filing
obligations on issuers in respect of insider transactions, the amendments to Section 16 and the
rules adopted in the August 27 release do not alter the fundamental aspect of Section 16(a) --
namely that the filing obligation is the responsibility of the insider. Nonetheless, in order to ensure
compliance by insiders with the accelerated filing deadlines specified in amended
Section 16(a) and Rule 16a-3 and minimize the likelihood of inadvertent failures to report
transactions, issuers should review their securities trading policies.

In addition, given the short deadlines and the eventual requirements that Section 16
filings be made via EDGAR and posted on the company website, issuer involvement in the
filing process will be critical, and it may be desirable to obtain EDGAR filing codes by filing
Form IDs for all insiders. The SEC has stated that it will accept EDGAR filings of Section 16(a)
reports without the standard box format and the horizontal and vertical lines separating
information items so long as the captions of the items and all required information is
presented in the proper order.

Issuers will have to establish internal procedures to make sure that Forms 4 can be
filed on a timely basis at all times during the year. Insiders should be required to notify an
appropriate individual at the company either prior to or contemporaneously with completing
a transaction that would be reportable on Form 4. Issuers may wish to consider whether, from
a practical standpoint, it is best to require internal pre-clearance of all transactions effected by
executive officers and directors. Because of the amendments to Rule 16a-3(f), issuers should
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also consider procedures that require the appropriate individual to be notified promptly upon
or in advance of the grant of stock options, exercise of stock options or other activity with
respect to stock options or other stock-based compensation for insiders. Also, as
recommended by the SEC, insiders should be sure that the persons executing reportable
transactions pursuant to Rule 10b5-1 plans or Discretionary Transactions whose execution
dates are not set by the insider notify the insiders promptly of the execution of such
transactions.

We will be circulating a new form of corporate securities trading policy reflecting the
accelerated requirements shortly.

Impact on Prior SEC Proposals

The SEC had previously proposed, in Release No. 33-8090 (April, 12, 2002), rules
requiring certain transactions between issuers and directors or officers to be reported on Form
8-K within two business days. Because of the changes to Section 16(a) enacted by the Act and
the rules adopted in the August 27 release, the SEC has discontinued further consideration of
rulemaking relating to such reporting requirements, although it continues to consider the other
rulemaking proposed in Release No. 33-8090, including requiring issuers to disclose on Form
8-K information about Rule 10b5-1 plans and any company loans and loan guarantees not
prohibited by Section 402 of the Act.

Mandatory Electronic Filing and Website Posting of Section 16 Forms

Section 403(a) amends Section 16(a) to require, not later than July 30, 2003, that all
reportable transactions be reported electronically and that such reports be posted on an SEC-
sponsored website and the issuer’s website not later than the end of the business day
following the filing. The SEC has promised future rulemaking with respect to these
requirements.

Other Disgorgement Provisions

In addition, executive officers and directors should be aware that other sections of the
Act have profit-disgorgement provisions that are similar to, but should not be confused with,
the short-swing profit provisions contained in Section 16. Section 304 of the Act requires the
CEO and CFO to disgorge profits realized from their sales of issuer securities, as well as
bonuses and other incentive-based or equity-based compensation received, during the 12-
month period following the original filing of a report with the SEC if the report is
subsequently restated due to material noncompliance, as a result of misconduct, with
applicable reporting requirements. Section 306 of the Act requires executive officers and
directors to disgorge profits resulting from insider transactions that are prohibited by Section
306 during pension fund blackout periods.
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This memorandum is not intended to provide legal advice, and no legal or business
decision should be based on its contents. Any questions concerning the foregoing should be
addressed to any of the following members of our Securities Group (“SG”), M&A Group

(“MA") or Executive Compensation Group (“EC”):

Mark S. Bergman - SG (44 20) 7367 1601
Richard S. Borisoff -SG/MA (1) 212-373-3153
Andrew J. Foley - SG (1) 212-373-3078
Paul D. Ginsberg - SG/MA (1) 212-373-3131
John C. Kennedy - SG (1) 212-373-3025
Edwin S. Maynard - SG (1) 212-373-3024

In addition, memoranda on related topics may be accessed under Securities Group

publications on our web site (www.paulweiss.com).

Toby S. Myerson - MA
Carl L. Reisner - MA
Michael J. Segal - EC
Judith R. Thoyer - MA
Lawrence G. Wee - SG
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