
F
rom a real estate practitioner’s perspec-
tive, perhaps the most important issue 
that arises in connection with a corpo-
rate transaction (whether structured as 
an asset sale, merger or stock sale) is 

the question of whether consent to the transac-
tion is required under the leases of the target 
entity.1 While M&A lawyers have long relied on 
the reverse triangular merger (RTM) structure—
where a subsidiary of the acquirer merges into 
the target, whose identity remains unchanged 
despite a change in its ownership—to avoid vio-
lating prohibitions on assignment contained in 
the target’s agreements, case law has not always 
been clear on whether such mergers constitute 
transfers of the target’s contracts “by operation 
of law.”2 A recent case from the Delaware Court of 
Chancery, however, suggests that RTMs may not 
violate prohibitions on lease assignments—even 
prohibitions that specifically restrict assignments 
by operation of law—that do not include express 
restrictions on changes of control.3 

Non-Assignment Clauses

Most leases prohibit absolute assignments 
without landlord consent.  Mergers pose an 
interpretive problem because, although the 
lessee’s interest after the merger transaction is 
owned by an entity that is different from the 
original tenant (in the case of a forward merger) 
or by the same entity but with different equity 
ownership (in the case of a reverse merger), 
there is no actual assignment of the lessee’s 
interest. Rather, the lessee’s interest “vests” in 

the surviving entity by operation of the merger 
statute.4 However, many courts have found that 
the effect of a merger is to cause an assignment 
of the target’s leases and other contracts.  This 
view is particularly common where the lease 
explicitly restricts assignments by operation of 
law (in this case, the operation of the merger 
statute) and where—as is the case in a forward 
merger—the identity of the tenant, not merely 
its ownership, changes.5 

In an RTM, the acquiring entity creates a new 
subsidiary that merges with and into the target 
company, which survives. The new subsidiary is 
merged out of existence and only the ownership 
of the target company changes.6 Courts disagree 
on whether this transaction structure produces 
an assignment “by operation of law.”  

Two main approaches have emerged in the 
case law relating to mergers.7 The first is a policy-
based analysis that seeks to determine whether 
the transaction has affected the quality, value 
or performance of services that are the subject 
of the contract. Courts applying this approach 
have concluded on certain facts that a merger 
is not an assignment by operation of law.8 For 
example, in Trubowitch v. Riverbank Canning, the 
court found that a broad prohibition on assign-
ment in a supply contract was not triggered by 
a merger of the purchaser. The court reasoned 
that “No interest of the seller would be served 
by preventing the rights under this contract for 
the sale of standard goods from passing to a 
copartnership continuing the business of the 
corporation [after the merger].”9 

The alternate approach looks to the language 
described above—found in most state merger 
statutes—that provides for the vesting of prop-
erty of the merged corporation in the surviving 
entity. Courts applying this approach often find 

that forward mergers result in impermissible 
transfers of rights by operation of the merger 
statute because the “vesting” necessarily implies 
a transfer.10 For example, in Cincom Systems v. 
Novelis, the court found that a software license 
that prohibited assignments without the plain-
tiff’s express approval was violated by a series 
of forward  mergers of the defendant. The court, 
examining Ohio’s merger statute, reasoned that 
“The vesting of the license in the surviving entity 
could not occur without being transferred by the 
old entity….[T]he transfer was a result of their 
act of merging.”11 This reasoning suggests that 
a different result might ensue in the case of an 
RTM where there is no vesting of the contract 
in a different entity.   

The Delaware Code includes “vesting” lan-
guage similar to that in the MBCA,12 but until 
now, Delaware courts have produced ambiguous 
precedent on forward triangular mergers13 and 
have not directly addressed whether RTMs result 
in assignments by operation of law.  

‘Meso Scale Diagnostics’

In Meso Scale Diagnostics, plaintiff Meso Scale 
Diagnostics (Meso) claimed that a 2007 RTM of 
BioVeris, a public company, into a subsidiary 
of defendant Roche Diagnostics (Roche), con-
stituted an assignment by operation of law. In 
1993, Roche obtained a limited license to use 
specialty diagnostic technology from the then-
patent holder, IGEN International, Inc. (IGEN). 
Roche then entered into a joint venture with 
defendant Meso to develop and promote the 
technology. Following a federal court verdict 
that Roche had violated the limited license, IGEN 
terminated the license. In an effort to reacquire 
its rights to use the technology in 2003, Roche 
entered into a second license with BioVeris, a 
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newly formed public company to which IGEN 
had transferred all of its intellectual property. 
The license limited Roche’s use of the technol-
ogy to certain specified fields. To effectuate the 
transaction, the parties entered into a global 
consent agreement with Meso, which prohibited 
all parties from assigning the license “by opera-
tion of law or otherwise” without the consent of 
all other parties.14 In 2007, wishing to expand its 
rights to use the technology beyond the scope 
of the 2003 license, Roche acquired BioVeris by 
RTM, with BioVeris as the surviving entity.15 

Meso claimed that the merger violated the 
non-assignment clause in the global consent. 
Roche countered that the RTM was no differ-
ent than a stock transfer because the licensing 
rights remained with BioVeris both before and 
after the merger. The court found this argument 
persuasive, reasoning that Roche’s interpreta-
tion was supported by Delaware’s merger statute 
and was distinguishable from related Delaware 
precedent on forward mergers.     

First, the court examined Delaware’s merg-
er statute, which begins by defining when a 
merger becomes effective—that is, when “the 
separate existence of all the constituent cor-
porations…except the [entity] into which the 
other or others of such constituent corpora-
tions have been merged” ends and only the 
merged entity remains.16 The court interpreted 
this to mean that an assignment by operation of 
law only affects the non-surviving corporation’s 
rights and obligations.17 Therefore, the court 
concluded, an RTM is generally not an assign-
ment by operation of law because the surviv-
ing corporation experiences only a change in 
ownership, not a transfer of rights. Using this 
reasoning, the court distinguished Meso from 
contrary Delaware case law on the basis that 
they involved forward triangular mergers where 
the target company did not survive.18  It should 
be noted that the court, in dicta, makes it fairly 
clear that a forward merger would  constitute 
a transfer by operation of law.

The court also pointed to legal commentary 
suggesting that RTMs do not result in assign-
ments by operation of law as to the surviving 
entity, reasoning that such an interpretation was 
“consistent with the reasonable expectations of 
the parties” and inferring that the parties would 
have relied on this body of legal commentary in 
determining expectations.  The court also noted, 
as the Chancery court had recognized in prior 
decisions, that “the only practical effect of the 
[reverse triangular] merger is the conversion of 
the property interest of the shareholders of the 
target corporation.”19 

Finally, the court rejected the policy-based 
approach under which courts consider whether 

the non-consenting party was harmed by the 
transfer.  Meso had suggested that the court fol-
low a leading California precedent involving an 
RTM, SQL Solutions, which had adopted the poli-
cy-based approach.20  The court argued that this 
approach was inconsistent with Delaware juris-
prudence, which provides that a mere change in 
ownership of a business entity does not result 
in a transfer by operation of law,  reasoning that 
“[b]oth stock acquisitions and reverse triangular 
mergers involve changes in legal ownership and 
the law should reflect parallel results.”21 

If Meso is followed by courts in other juris-
dictions, the uncertainty as to whether RTM’S 
violate restrictions on assignment may be signifi-
cantly diminished.  In this regard, practitioners 
should note that when interpreting an assign-
ment restriction in a lease, a court will likely 
apply the law of the state specified in the con-
tract, not the governing law under the merger 
agreement.22  In the case of most leases, this 
will be the law of the state where the real estate 
is located.  Accordingly, Meso may not control 
outside of Delaware.  However, where the law of 
a jurisdiction is unclear or undeveloped, there is 
a strong possibility that the courts will take Meso 
into account given the prominence of Delaware 
jurisprudence in the law of business entities.  

In addition, there is substantial existing case 
law across several jurisdictions which construes 
non-assignment clauses in leases as restraints on 
alienation which are to be narrowly construed.23  
The Meso case and some of the other cases cited 
involved intellectual property rights.  The disfa-
vor with which courts view restraints on alien-
ation of interests in real estate may, in states that 
have not addressed the treatment of RTMs under 
non-assignment clauses, increase the likelihood 
that the Meso holding will be followed.  
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in other jurisdictions, the 
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RTM’S violate restrictions on 
assignment may be signifi-
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