
T
he strictures of standing 
under Article III serve as 
one of many gatekeepers 
to the federal forum. Earlier 
this month, the U.S. Court 

of Appeals for the Second Circuit in 
Laroe Estates v. Town of Chester con-
sidered the question of whether to 
permit intervenors to participate in 
lawsuits without requiring that they 
independently possess standing. The 
court adopted a more expansive 
construction of the federal judicial 
power and narrower construction of 
the case or controversy requirement. 

In the decision, written by Judge 
Raymond Lohier and joined by 
Judge Guido Calabresi and Judge 
Gerard E. Lynch, the panel ruled 
that an intervenor need not inde-
pendently satisfy Article III’s stand-
ing requirement when the parties 
to the underlying litigation have 
themselves satisfied the Article III 
standing requirement.

This case marked the first time the 
Second Circuit explicitly addressed 
whether a third party seeking to 
intervene in a case must indepen-
dently demonstrate standing. 

In Diamond v. Charles, decided in 
1986, the Supreme Court was con-
fronted with the situation in which a 
defendant refused to appeal a lower 
court decision, and an intervenor 
sought to appeal the decision on 
its behalf. In determining whether 
the intervenor had standing to 

appeal, the court refused to reach 
the broader question of whether 
a third party must satisfy Article 
III’s standing requirements before 
it could intervene as of right before 
the a district court. While noting 
the existence of different approach-
es in the circuits, the court refused 
to resolve the split, stating that it 
“need not decide today whether a 
party seeking to intervene before 
a District Court must satisfy not 
only the requirements of Rule 24(a)
(2), but also the requirements  
of Art. III.”1

Since Diamond was decided, six 
circuits have held that third parties 
seeking to intervene under Rule 24 
need not demonstrate that they 
possess standing.2 However, three 
circuits have treated standing as an 
additional requirement for Rule 24 
intervenors.3

Prior Proceedings

Laroe Estates involved a land-
use dispute. In 2000, Steven M. 
Sherman applied for subdivision 
approval from the Town of Ches-
ter on a vast plot of land he was in 
the process of purchasing. After a 
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decade-long attempt to secure this 
approval in the face of constantly 
shifting zoning regulations and red 
tape erected by the Town of Chester 
(which prompted the Second Circuit 
to compare the plight of Sherman 
to that of Captain John Yossarian, 
the protagonist of Joseph Heller’s 
“Catch-22”), Sherman filed suit in 
the Southern District of New York, 
alleging numerous claims, including 
a regulatory taking on the part of 
the Town of Chester. 

The Southern District held that 
the regulatory taking claim was not 
ripe, and Sherman appealed; the 
Second Circuit sided with Sherman 
and remanded with the instruction 
that the lower court consider Sher-
man’s regulatory taking claim.4

After the case was remanded to 
the Southern District, Laroe Estates, 
a third party to the dispute, filed 
a motion to intervene. According 
to Laroe, it was entitled to inter-
vention as a matter of right under 
Rule 24(a)(2) because it had previ-
ously entered into a purchase agree-
ment with Sherman through which 
it became the equitable owner of 
the property in question. Rather 
than permit the intervention, the 
Southern District held that Laroe 
lacked standing because, even 
under its rendition of the facts, it 
would merely have been a contract 
vendee of Sherman’s land (which, 
under New York law, would not have 
entitled it to bring a takings claim).5

Second Circuit Decision

The Second Circuit rejected the 
lower court’s conclusion that a 

would-be intervenor must demon-
strate Article III standing. First, it 
rejected the argument that prior 
Second Circuit precedent required 
a showing of standing on the part of 
the intervenor. Relying on an earlier 
case, U.S. Postal Service v. Brennan, 
the Second Circuit explained that 
the key question under existing cir-
cuit precedent was whether a case 
or controversy has been adequately 
established in the underlying liti-
gation between the parties—if so, 
Article III’s strictures are satisfied 
without any additional showing on 
behalf of the proposed intervenor.

Additionally, the court ruled that, 
while the Supreme Court has not 
expressly resolved the circuit split 
on the question, it has suggested 
that standing need not be shown 
before intervention is available. 
Here, the Second Circuit relied on 
the Supreme Court’s language in 
McConnell v. Federal Election Com-
mission, where the court refused 
to reach the question whether an 
intervenor had standing because 
it was clear to the court that the 
defendant, at least, had standing. 

Guided by its reading of both 
Supreme Court and circuit prec-
edent, the Second Circuit in Laroe 
squarely held that motions to inter-
vene may not be denied for lack of 
standing when a case or controversy 
between the original parties exists 
such that they have standing. 

The Second Circuit went on to 
consider whether Laroe satisfied 
the other requirements of Rule 
24(a)(2). In doing so, it rejected the 
arguments raised by the defendant 

that Laroe necessarily failed to 
meet the requirements; ultimately, 
it held that the record was insuf-
ficiently developed and remanded 
to the lower court to resolve the 
question of Laroe’s ability to satisfy 
Rule 24(a)(2).6

Conclusion 

Article III extends federal judi-
cial power to particular cases and 
controversies. The Supreme Court 
has held that in doing so, Article 
III imposes a set of requirements 
on litigants—this includes injury 
in fact, causation, and redressabil-
ity. The Second Circuit’s ruling in 
Laroe means that, for intervenors, 
these requirements serve as no 
obstacle.
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