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Slovenia Miha Mušič and Vladka Plohl Taxgroup Pravno Svetovanje d.o.o.

434

South Africa Claire van Zuylen Bowman Gilfillan

443

Spain Eduard Arruga and Natalia Gómez Freshfields Bruckhaus Deringer LLP

454

Sweden Odd Swarting and Ellinor Rettig Setterwalls

464

Switzerland Christoph Stäubli Walder Wyss Ltd

473

Thailand Rapinnart Prongsiriwattana, Suntus Kirdsinsap and Bongkarn Jiraboonsri
Weerawong, Chinnavat & Peangpanor Ltd

486

Ukraine Yaroslav Teklyuk and Valeriia Tryfonova Vasil Kisil & Partners

493

United Arab Emirates Pervez Akhtar, William Coleman and Jane Sohn Freshfields Bruckhaus Deringer LLP

508

United States Alan W Kornberg and Claudia R Tobler Paul, Weiss, Rifkind, Wharton & Garrison LLP

517

Quick Reference Tables

526

www.gettingthedealthrough.com

Paul, Weiss, Rifkind, Wharton & Garrison LLP

United States

United States
Alan W Kornberg and Claudia R Tobler
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1

Legislation
What legislation is applicable to insolvencies and reorganisations?
What criteria are applied in your country to determine if a debtor is
insolvent?

Title 11 of the United States Code (the Bankruptcy Code) governs
insolvencies and reorganisations in the United States. A federal statute, the Bankruptcy Code pre-empts state laws governing insolvency
and restructuring of debtor–creditor relationships. Two primary tests
for insolvency exist under US law, however insolvency is not required
to file a voluntary petition under the Bankruptcy Code: (i) equitable
insolvency, generally defined as a debtor’s inability to pay debts as
they become due in the usual course of business; and (ii) balance
sheet insolvency, generally defined as a financial state in which the
amount of the debtor’s liabilities exceeds the value of its assets. The
Bankruptcy Code adopts the balance sheet test for insolvency and
defines ‘inolvent’ as a financial condition such that the sum of the
debtor’s debts is greater than all of the debtor’s property at a fair
valuation. The Bankruptcy Code uses the term in various provisions,
including with respect to the fixing of statutory liens, reclamation
rights, avoiding powers (eg, fraudulent and preferential transfers),
and set-offs. Bankruptcy courts have generally adopted a flexible
approach to insolvency analysis. They value companies that can continue day-to-day operations on a going concern or market price basis,
and may rely on a combination of valuation methodologies. Exceptions exist to the use of the balance sheet insolvency test with respect
to involuntary bankruptcy petitions and a municipality’s eligibility
for bankruptcy relief: in those cases, the Bankruptcy Code employs
a variant of the equitable insolvency standard and only permits relief
if the debtor is generally not paying its debts as they become due
unless such debts are the subject of a bona fide dispute as to liability
or amount.
2

Courts
What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

Bankruptcy courts preside over insolvencies and reorganisations
conducted under the Bankruptcy Code. They are units of the federal
district courts and have limited jurisdiction. They may only enter
final orders and judgments in certain ‘core’ matters, that is, those
that invoke a substantive right under the Bankruptcy Code or that,
by their nature, could only arise in bankruptcy. In non-core matters,
in the absence of the parties’ consent, the bankruptcy court may only
submit proposed findings of fact and conclusions of law to the district court for de novo review. A non-core matter is one that does not
depend on bankruptcy law for its existence and that could proceed in
a non-bankruptcy forum. In June 2011, the US Supreme Court held
that bankruptcy courts lack the constitutional authority to enter a
final judgment on a state law counterclaim that is not resolved in
the process of ruling on a creditor’s proof of claim. As narrowly
interpreted, the ruling means that, absent the parties’ consent, a
www.gettingthedealthrough.com

bankruptcy court cannot enter a final judgment on some counterclaims asserted by the estate against a creditor who files a proof of
claim, but that the bankruptcy court’s exercise of jurisdiction is otherwise unaffected. Courts interpreting the ruling more broadly conclude that bankruptcy courts lack constitutional authority to enter a
final judgment on a much wider range of claims, including fraudulent
transfer claims. Jurisprudence interpreting the US Supreme Court
opinion continues to develop.
The federal district court in the district in which the bankruptcy
court sits hears appeals from bankruptcy court decisions, although
direct appeals to the federal circuit court of appeals may be taken in
certain instances. With the parties’ consent, a bankruptcy appellate
panel (a BAP) may also hear appeals from a bankruptcy court order
if one has been established in that judicial district. Panels of three
bankruptcy court judges comprise BAPs. In contrast, a single district
court judge typically hears appeals to the district court. Appeals to
the federal circuit courts of appeal and, ultimately, the United States
Supreme Court, provide additional levels of appellate review.
3

Excluded entities and excluded assets
What entities are excluded from customary insolvency proceedings
and what legislation applies to them? What assets are excluded from
insolvency proceedings or are exempt from claims of creditors?

A debtor must have a domicile, residence, place of business or property in the United States to be eligible for relief under the Bankruptcy
Code. Eligible debtors include corporations, partnerships, limited liability companies, other business organisations and individuals. Specialised provisions apply to municipalities, railways, stockbrokers,
commodity brokers, clearing banks, family farmers and fishermen.
Domestic insurance companies, most domestic banks, similar financial institutions and small business investment companies licensed
by the Small Business Administration are excluded. State regulators
have jurisdiction over insolvent insurance companies and statechartered financial institutions. Federal regulators have jurisdiction
over federally chartered financial institutions. The commencement
of a bankruptcy case other than with respect to a municipality, creates an estate comprising all legal or equitable interests of the debtor
in property as of the commencement of the case, wherever located.
The Bankruptcy Code’s definition of property of the estate is very
broad and includes all types of property, including tangible and
intangible property, as well as causes of action. Notwithstanding the
breadth of the bankruptcy estate, an individual debtor may exempt
certain property from its scope, thereby excluding it from his or her
insolvency proceedings and rendering it immune from the claims of
most prepetition creditors. The Bankruptcy Code prescribes minimum federal exemptions with respect to statutorily delineated items.
However, a state may opt out of the federal exemptions and require
individual debtors to look to the state’s exemption law. State law
exemptions vary. The federal exemptions are illustrative of property
typically exempt under state law, and include, subject to a monetary
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cap that varies depending on the category of property, among others, an interest in the debtor’s homestead, a motor vehicle, personal
jewellery, household goods and furnishings, and tools of trade.
Property exempted under either the federal or state system remains
liable for certain types of claims, including nondischargeable taxes,
nondischargeable alimony, maintenance or support obligations, and
unavoidable liens.
4

Secured lending and credit (immoveables)
What principal types of security are taken on immoveable (real)
property?

The mortgage constitutes the principal form of security device for
real property and may extend to rents, proceeds and fixtures. Other
real property security devices exist under state laws, including the
deed of trust and land sale contract.
5

Secured lending and credit (moveables)
What principal types of security are taken on moveable (personal)
property?

The security interest constitutes the principal security device taken
on moveable property. Article 9 of the Uniform Commercial Code
(the UCC), enacted in all states, governs the creation and perfection
of security interests in most goods. Other provisions of the UCC
apply to security interests in intangible property. State certificate of
title statutes govern security devices in vehicles. Federal law governs
the creation and perfection of security interests in most intellectual
property and in aircraft and vessels.
6

Unsecured credit
What remedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment attachments
available? Do any special procedures apply to foreign creditors?

An unsecured creditor generally has no special rights to any of the
debtor’s property until it obtains and enforces a judgment; commencement of a lawsuit to collect on the debt remains a creditor’s
principal remedy. A debt collection action may be a streamlined proceeding that gives rise to a judgment in a few months. The suit’s
complexity typically determines its length. Pre-judgment remedies
(writs of attachment, garnishment and replevin) exist. Special procedures generally do not apply to foreign creditors, except for the
enforcement of arbitration awards involving foreign creditors, which
generally proceed under federal law.
7

Voluntary liquidations
What are the requirements for a debtor commencing a voluntary
liquidation case and what are the effects?

Chapter 7 governs liquidation and is commenced by filing a petition
in the bankruptcy court where the company is incorporated or has
its principal place of business or assets. Filing the chapter 7 petition
immediately triggers the automatic stay and enjoins most creditor
enforcement actions. It also creates the bankruptcy estate. A trustee
is appointed, who typically displaces company’s management and
who may operate the debtor’s business for a limited period if doing
so is in the best interests of the estate and consistent with its orderly
liquidation. Companies may also seek to liquidate under chapter 11
through confirmation of a liquidating plan.
8

Involuntary liquidations
What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

Creditors may file an involuntary chapter 7 liquidation against any
debtor that would be eligible to file a voluntary case that is not
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paying its debts, other than farmers, railways and not-for-profit
corporations. In general, at least three creditors holding in aggregate
unsecured claims of US$14,425 that are not contingent as to liability
or in dispute as to liability or amount, must sign the involuntary
petition. If contested, the court may not order relief unless the debtor
is generally not paying its debts as they become due (unless such
debts are the subject of a bona fide dispute as to liability or amount),
or the debtor turned its assets over to a custodian for liquidation
within 120 days before the date of the filing of the petition. Balance
sheet insolvency is not grounds for involuntary relief. The filing of
an involuntary petition triggers the automatic stay. The debtor may
continue to operate its business during the ‘gap’ period while an
involuntary petition is contested, although the court may appoint an
interim trustee for cause. If the court grants an involuntary petition,
the case proceeds in the same manner as a voluntary chapter 7 case
and a trustee is appointed. The debtor may convert an involuntary
chapter 7 case to a voluntary chapter 11 case to maintain control of
the bankruptcy process.
9

Voluntary reorganisations
What are the requirements for a debtor commencing a formal financial
reorganisation and what are the effects?

Any eligible debtor who proceeds in good faith may commence a
chapter 11 case by filing a petition and paying a filing fee. A debtor
need not be insolvent, either on a cash flow or balance sheet basis.
The filing of a chapter 11 petition immediately triggers the automatic
stay and creates the chapter 11 estate. A chapter 11 debtor typically continues to operate its business as a ‘debtor-in-possession’. It
enjoys the exclusive right to propose a chapter 11 plan for the first
120 days of the case, which exclusive right may be extended to no
more than 18 months, after which other parties in interest may file
their own plan.
10 Involuntary reorganisations
What are the requirements for creditors commencing an involuntary
reorganisation and what are the effects?

Creditors must meet the same requirements applicable to an involuntary chapter 7 case to commence an involuntary chapter 11 case. If
the court grants the involuntary chapter 11 petition the case proceeds
like any other chapter 11 case.
11 Mandatory commencement of insolvency proceedings
Are companies required to commence insolvency proceedings in
particular circumstances? If proceedings are not commenced, what
liabilities can result?

US law imposes no absolute obligation on a company’s board to
commence insolvency proceedings. The board of an insolvent company may in good faith pursue strategies to maximise the value
of the company that do not involve commencement of insolvency
proceedings.
12 Doing business in reorganisations
Under what conditions can the debtor carry on business during a
reorganisation? What conditions apply to the use or sale of the assets
of the business? Is any special treatment given to creditors who
supply goods or services after the filing? What are the roles of the
creditors and the court in supervising the debtor’s business activities?

No specific conditions apply to a debtor’s ordinary course operation
of its business during a reorganisation and it may do so without
notice to creditors or court order. The debtor-in-possession, however,
becomes an officer of the court and has a fiduciary duty to protect
and preserve the assets of the estate and to administer them in the
best interests of its creditors. Creditors who supply goods or services
Getting the Deal Through – Restructuring & Insolvency 2013
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post-petition are usually paid on a current basis and, if not, have
an administrative expense claim that usually entitles them to a full
recovery as a condition to the debtor’s emergence from chapter 11.
As discussed in question 16 below, sections 363 and 365 govern the
sale of assets outside the debtor’s ordinary course of business.
One or more official and unofficial committees and the US Trustee monitor the debtor’s activities during reorganisation. The court
may also appoint a trustee for cause, including fraud, dishonesty,
incompetence or gross mismanagement and, in certain cases, an
examiner may be appointed to investigate specified matters. The
court generally does not insert itself into the day-to-day management
of the debtor’s affairs and when court approval is required, generally
defers to the debtor’s business judgment. A debtor must obtain court
approval for: transactions not in the ordinary course; use of a secured
lender’s cash collateral (in the absence of its consent); compromises
and settlements; and debtor-in-possession financing. The court must
also approve the debtor’s retention and payment of professionals.
13 Stays of proceedings and moratoria
What prohibitions against the continuation of legal proceedings or
the enforcement of claims by creditors apply in liquidations and
reorganisations? In what circumstances may creditors obtain relief
from such prohibitions?

The filing of a bankruptcy petition triggers an automatic stay and no
formal court order need be obtained. The automatic stay is broad in
scope and applies to almost all types of creditor actions against the
debtor or property of its estate. The limited statutory exceptions to
the stay include criminal proceedings against the debtor, enforcement
of a governmental unit’s police or regulatory powers, a non-debtor
party’s right to close out most securities and financial contracts, and
certain other actions taken by specified parties.
A court may, upon a creditor’s request and after notice and a
hearing, grant relief from the automatic stay:
• ‘for cause, including the lack of adequate protection of an interest
in property’ held by such creditor; or
• with respect to an action against property of the estate, if the
debtor does not have any equity in such property (ie, the claims
against such property exceed its value) and such property is not
necessary for the debtor’s effective reorganisation.
14 Post-filing credit
May a debtor in a liquidation or reorganisation obtain secured or
unsecured loans or credit? What priority is given to such loans or
credit?

Section 364 of the Bankruptcy Code governs post-petition financing.
A debtor-in-possession may obtain post-petition unsecured credit in
the ordinary course of its business without court approval. Other
financing requires court approval. The court may authorise unsecured post-petition credit as an administrative expense. It may also
grant the lender a ‘super priority’ claim that has priority over all
other administrative priority and general unsecured claims, other
than the prior payment of administrative expenses in a superseding chapter 7 case. A debtor-in-possession may also obtain secured
credit and the court may authorise a lien that is junior, senior or
equal to an existing lien on the debtor’s assets. Liens that are senior
or equal to existing liens may be granted if the debtor demonstrates
that it is unable to obtain credit otherwise, and adequate protection
of the existing lienholder’s interests exists. Priming liens are rare since
debtors usually cannot provide pre-petition secured lenders with
adequate protection due to a lack of unencumbered cash flow and
assets. Trustees in chapter 7 cases may also obtain credit if authorised
to operate the debtor’s business.

www.gettingthedealthrough.com
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15 Set-off and netting
To what extent are creditors able to exercise rights of set-off or netting
in a liquidation or in a reorganisation? Can creditors be deprived of the
right of set-off either temporarily or permanently?

The Bankruptcy Code generally honours a creditor’s set-off right of
mutual prepetition debts and treats it like a secured claim. Courts
have interpreted the Bankruptcy Code’s ‘mutual debt’ requirement,
however, as requiring a mutuality of parties, thereby rendering ineffective in bankruptcy agreements to set off amounts owed to affiliates of a counterparty (so-called ‘triangular set-offs’ or cross-affiliate
netting), even though such agreements are enforceable under nonbankruptcy contract law. Except for set-offs arising from certain securities transactions, a creditor must obtain relief from the automatic
stay prior to setting off. The Bankruptcy Code does not recognise a
set-off if the creditor asserting the right acquired the claim against
the debtor from another creditor either after the debtor’s bankruptcy
filing or within 90 days of the filing while the debtor was insolvent.
Set-offs are also barred if the creditor became indebted to the debtor
for the purpose of obtaining the set-off, and the creditor incurred
the debt within 90 days of the debtor’s filing while the debtor was
insolvent. Limits also exist on recovery of certain preferential set-offs
taken within the 90 days immediately preceding the debtor’s filing
of its bankruptcy case.
16 Sale of assets
In reorganisations and liquidations, what provisions apply to the sale
of specific assets out of the ordinary course of business and to the
sale of the entire business of the debtor? Does the purchaser acquire
the assets ‘free and clear’ of claims or do some liabilities pass with
the assets? In practice, does your system allow for ‘stalking horse’
bids in sale procedures and does your system permit credit bidding in
sales?

Sections 363 and 365 of the Bankruptcy Code govern the sale of
assets outside the ordinary course of business (including the sale of
some or all of the debtor’s business), and assumption and assignment
of leases and executory contracts. A debtor must support such a sale
or use of property with an articulated business reason. This business
judgment standard is flexible, and courts consider all salient factors
pertaining to the proceeding and proposed sale when determining
whether a proffered business justification satisfies the standard with
respect to any particular transaction. A debtor may also sell assets
or its business pursuant to a chapter 11 plan. A purchaser typically
acquires the assets free and clear of any claim or interest. Future
claims, that is, claims where the injury has not yet manifested itself
(typically based on product liability or similar tortious conduct), present the principal exception to this general rule and may give rise to
successor liability. The Bankruptcy Code permits private asset sales
as well as auctions. Auctions typically take place outside the courtroom pursuant to judicially approved procedures that govern its conduct. Auctions often include a sale agreement that sets the floor for
other bids – a ‘stalking horse bid’. The court approves the terms of
the stalking horse bid, including any break-up fee. Unless the court
for cause orders otherwise, the Bankruptcy Code in general permits a
secured creditor to bid up to the full amount of its claim to purchase
a debtor’s assets during a bankruptcy case and the practice is common. The Bankruptcy Code does not define ‘cause’. Courts interpret
the term flexibly and apply it on a case-by-case basis. In May 2012,
the US Supreme Court resolved a split of authority among the lower
courts and held that a secured creditor has an absolute right to creditbid when a debtor sells a secured creditor’s collateral under a chapter
11 plan, rather than pursuant to section 363 of the Bankruptcy Code
during the pendency of the case.
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17 Intellectual property assets in insolvencies
May an IP licensor or owner terminate the debtor’s right to use it when
an insolvency case is opened? To what extent may an insolvency
administrator continue to use IP rights granted under an agreement
with the debtor? May an insolvency representative terminate a
debtor’s agreement with a licensor or owner and continue to use the
IP for the benefit of the estate?

The automatic stay prevents an IP licensor from terminating the
debtor’s right to use the intellectual property. Courts usually treat
IP licences as executory contracts and a debtor may continue using
the IP during its chapter 11 case if it pays royalties and otherwise
complies with the licence. A debtor’s ability to assume an IP licence
and continue using it after exiting from bankruptcy, or selling the IP
licence to a third party, remains controversial and depends on the
nature of the licence under non-bankruptcy law.
Section 365(n) of the Bankruptcy Code protects a licensee’s right
to use intellectual property where the debtor is the IP licensor. Prior
to rejecting an IP licence, the debtor must perform the contract, provide the licensee with the IP and otherwise not interfere with the
licensee’s contractual rights. A licensee may elect to retain its rights
under the IP licence, as such rights existed immediately before the
commencement of the bankruptcy case, notwithstanding the debtor’s
rejection of the IP licence if it makes royalty payments and waives
any set-off and administrative claims arising under the licence.
18 Rejection and disclaimer of contracts in reorganisations
Can a debtor undergoing a reorganisation reject or disclaim an
unfavourable contract? Are there contracts that may not be rejected?
What procedure is followed to reject a contract and what is the effect
of rejection on the other party?

Upon notice and a hearing, a debtor may reject almost any pre-petition executory contract or lease other than a collective bargaining
agreement, which it may only reject or modify in compliance with
section 1113 of the Bankruptcy Code. A debtor may also not unilaterally fail to pay or reject retiree insurance benefits; these may
only be modified or rejected in compliance with section 1114 of
the Bankruptcy Code. The rejection of a contract is deemed a prepetition breach that gives rise to an unsecured claim for damages.
Rejection of the contract relieves the debtor and non-debtor party to
the contract from continued performance.
19 Arbitration processes in insolvency cases
How frequently is arbitration used in insolvency proceedings? What
limitations are there on the availability of arbitration in insolvency
cases? Will the court allow arbitration proceedings to continue after
an insolvency case is opened?

Federal law and courts strongly favour the use of alternative dispute resolution, and arbitration procedures are employed in bankruptcy cases, although mediation is more commonly used. A court
has the discretion to deny arbitration over a core matter integral to
the bankruptcy case. The automatic stay enjoins arbitrations commenced prior to the bankruptcy filing from continuing against a
debtor, although courts may grant relief from the stay to permit the
proceeding to continue and often do so.
20 Successful reorganisations
What features are mandatory in a reorganisation plan? How are
creditors classified for purposes of a plan and how is the plan
approved? Can a reorganisation plan release non-debtor parties from
liability, and, if so, in what circumstances?

Confirmation of a plan requires, among other things, that the chapter
11 plan:
• be proposed in good faith and not by any means forbidden by
law;
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•
•
•
•
•
•

 esignate all claims and interests into classes (such that all claims
d
or interests in a particular class must be substantially similar);
specify the treatment of each class of claims or interests and state
whether such classes are impaired or unimpaired;
include, if at least one class of claims is impaired by the plan, at
least one accepting class of impaired claims (determined without
including any acceptances by insiders);
provide adequate means for the plan’s implementation;
be ‘feasible’ (ie, not likely to be followed by the need for liquidation or another financial reorganisation); and
with respect to each impaired class of claims or interests, provide
that each holder of a claim or interest in such class either has
voted to accept the plan or will receive or retain under the plan
on account of such claim or interest, property of a value as of
the effective date of the plan that is not less than the amount that
such holder would receive or retain if the debtor were liquidated
under chapter 7 of the Bankruptcy Code.

Known as the ‘best interests of creditors test’, this last requirement
ensures that creditors and interest holders who do not vote in favour
of the plan receive at least as much under the plan as they would
receive if the debtor were liquidated under chapter 7. Unimpaired
classes are classes whose claims are reinstated or paid in full as if the
bankruptcy had not occurred. They are deemed to have accepted the
plan and are not entitled to vote on the plan. Conversely, classes that
receive no distribution under the plan, likewise, are not entitled to
vote because they are deemed to have rejected the plan.
Holders of impaired claims or interests may vote to accept or
reject a plan. A class of claims is deemed to accept a plan if such
plan has been accepted by creditors that hold at least two-thirds in
amount and more than half in number of the allowed claims of such
class held by creditors that have voted. A class of interest holders
accepts a chapter 11 plan if holders of in excess of two-thirds of the
number of shares actually voting accept the plan.
If an impaired class rejects a plan, the plan may be confirmed
only through ‘cram down’. Cram down requires, along with the
requirements above, that the plan does not ‘discriminate unfairly’
and be ‘fair and equitable’ with respect to each impaired, nonaccepting class. To avoid unfair discrimination, a plan must classify
similarly situated claims together and treat them similarly. The ‘fair
and equitable’ standard strives to respect the existing priorities of
claims and interests (the ‘absolute priority rule’) so that senior claims
in dissenting classes must be satisfied in full before junior claims or
interests can receive or retain any property under the plan.
While debtors may in appropriate circumstances release others, courts remain divided over whether a plan may include releases
by creditors and other parties in interest in favour of non-debtors.
Such releases are permitted only in unusual circumstances, if at all.
At a minimum, third-party releases must be necessary and fair. A
plan may, however, contain releases and exculpations in favour of
the debtor’s officers, directors, advisers and other professionals, as
well as statutory committees and their advisers, and in appropriate
instances other key stakeholders who provided substantial consideration to the reorganisation (including lenders) and their advisers,
for acts and omissions made in connection with or arising from the
chapter 11 case itself.
21 Expedited reorganisations
Do procedures exist for expedited reorganisations?

The Bankruptcy Code specifically authorises expedited reorganisations and permits prepackaged plans that a debtor negotiates and on
which it solicits votes prior to filing for chapter 11 relief. A debtor
may also file a ‘pre-arranged’ chapter 11 case in which it negotiates
the terms of its reorganisation with its major creditor constituencies
but does not solicit votes in favour of a plan until after the chapter
11 filing.
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22 Unsuccessful reorganisations
How is a proposed reorganisation defeated and what is the effect of
a reorganisation plan not being approved? What if the debtor fails to
perform a plan?

A chapter 11 plan must meet the confirmation requirements
described in question 20. Failure to confirm a chapter 11 plan provides grounds for dismissal or conversion of the case to a liquidation
under chapter 7. A court may also permit the filing of an alternative
plan. Material default under a confirmed plan or inability to substantially consummate a confirmed plan constitute grounds for dismissal
or conversion to liquidation under chapter 7. The court may give a
plan proponent the opportunity to cure any default under a confirmed plan. A debtor may also modify a plan after its confirmation
and before its substantial consummation if the modified plan meets
the requirements for confirmation.
23 Insolvency processes
During an insolvency case, what notices are given to creditors? What
meetings are held? How are meetings called? What information
regarding the administration of the estate, its assets and the claims
against it is available to creditors or creditors’ committees? What are
insolvency administrators’ reporting obligations? May creditors pursue
the estate’s remedies against third parties?

Creditors receive notice of most significant aspects of an insolvency
or reorganisation case, including: case commencement; the bar date
for filing claims; dates for the meeting of creditors; any proposed sale,
use or lease of property outside of the ordinary course of business;
the deadline to vote on a plan; and fee applications of professionals.
Shortly after a case is filed, the US trustee convenes a meeting of
creditors at which they can examine the debtor. On motion of any
party in interest, the court may also order examination of any entity,
including the debtor. Numerous reporting obligations exist. A debtor
(or trustee) must file operating and financial reports that disclose
the debtor’s business and financial performance while in bankruptcy.
A debtor also has a duty to keep records of receipts and disposition of assets, and in a chapter 11 case, report financial information
concerning entities in which the debtor holds a controlling interest.
Without court approval, creditors and official committees cannot
initiate an action against a third party on account of a claim that is
property of the debtor’s estate or that belongs to the debtor.
24 Enforcement of estate’s rights
If the insolvency administrator has no assets to pursue a claim, may
the creditors pursue the estate’s remedies? If so, to whom do the
fruits of the remedies belong?

The court may grant a creditor, or creditors’ committee, derivative
standing to pursue actions on behalf of the debtor or its estate but
litigation proceeds generally inure to the benefit of the estate. Alternatively, the trustee may retain an attorney on a contingency fee basis
under which the attorney receives a fixed percentage of any recovery,
with the excess reverting to the debtor’s estate. With court approval,
a debtor’s secured lenders or others may fund the debtor’s prosecution of a valuable estate claim for the benefit of the estate generally.
25 Creditor representation
What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they have? How are
they selected and appointed? May they retain advisers and how are
their expenses funded?

In chapter 11 cases, the US trustee must appoint a committee of
creditors holding unsecured claims and may appoint additional
committees (eg, to represent equity holders, mass tort claimants or
employees). Five to seven creditors, selected from the debtor’s 20
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largest creditors and who have indicated a willingness to serve, usually comprise a statutory committee. Statutory committees serve as
fiduciaries for unsecured creditors generally and perform an oversight function. They may investigate the debtor’s acts, conduct,
assets, liabilities, financial condition, business operations and any
other matter relevant to the case or to the formulation of a plan.
Subject to court approval, a creditors’ committee may retain attorneys, financial advisers and other professionals. The debtor pays
their approved fees and expenses.
Unofficial (or ad hoc) committees, including committees of
secured (or undersecured) lenders, equity holders, noteholders and
trade creditors, may also play an important role in reorganisations.
Ad hoc committees are self-appointed and self-regulated. Like other
parties in interest, they have standing to be heard on most issues in
a case, may file motions, and may otherwise appear before the court
and participate in the restructuring process. Ad hoc committees routinely retain attorneys and financial advisers. The debtor may have
to pay an ad hoc committee’s professional fees and expenses if the
court finds that the committee made a ‘substantial contribution’ to
the case.
26 Insolvency of corporate groups
In insolvency proceedings involving a corporate group, are the
proceedings by the parent and its subsidiaries combined for
administrative purposes? May the assets and liabilities of the
companies be pooled for distribution purposes? May assets be
transferred from an administration in your country to an administration
in another country?

A court may consolidate the cases of two or more affiliated debtors
pending in the same court for administrative purposes and almost
always does so. Courts have the power to combine the assets and
liabilities of companies into one pool for distribution purposes under
the equitable doctrine of substantive consolidation. A proponent of
substantive consolidation must generally show some form of substantial identity between the entities to be consolidated and that
consolidation is necessary to avoid some harm or to realise some
benefit. Courts view substantive consolidation as an extraordinary
remedy that should be used sparingly if an objection is lodged. In
cases involving jointly administered corporate groups, the court may
in appropriate circumstances authorise the use of cash and other
assets by non-debtor affiliates (including those located outside the
United States), typically with the secured creditors’ consent. In addition, chapter 15 of the Bankruptcy Code authorises the court, upon
recognition of a foreign proceeding, to entrust the administration
or realisation of all or part of the debtor’s assets within the territorial jurisdiction of the United States to a foreign representative. The
court may also entrust the distribution of all or part of the debtor’s
assets located in the United States to the foreign representative for
administration in the foreign proceeding, provided that the court is
satisfied that the interests of creditors in the United States are sufficiently protected.
27 Claims and appeals
How is a creditor’s claim submitted and what are the time limits?
How are claims disallowed and how does a creditor appeal? Are there
provisions on the transfer of claims? Must transfers be disclosed
and are there any restrictions on transferred claims? Can claims
for contingent or unliquidated amounts be recognised? How are the
amounts of such claims determined?

A debtor lists all known claims in its schedules of assets and liabilities
and classifies them as ‘disputed’, ‘unliquidated’ or ‘contingent’ where
appropriate. A chapter 11 debtor usually obtains a court order setting
a bar date by which creditors must file proofs of claim. In chapter 7
cases, a claim is timely if it is filed no later than 90 days after the first
date set for the section 341 creditors’ meeting, unless the case is a ‘no
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asset’ case in which the claim deadlines may be deferred. Creditors
may object to a debtor’s characterisation of their claim, and a debtor
may object to a creditor’s proof of claim. Parties adjudicate a claim
dispute before the court. Non-bankruptcy law determines its validity,
although the Bankruptcy Code governs the allowance of the claim in
bankruptcy and sometimes trumps non-bankruptcy law rights, for
example, by disallowing an unsecured creditor’s claim for interest
accruing post-petition and limiting a landlord’s lease rejection damages to a percentage of remaining lease payments. Bankruptcy court
orders disallowing a claim may be appealed. In addition, a court may
for cause reconsider a claim that has been allowed or disallowed. The
Bankruptcy Code defines ‘claims’ broadly and, as a result, claims
for contingent or unliquidated amounts can be recognised and discharged. Courts must estimate contingent or unliquidated claims for
purpose of allowance if the fixing or liquidating of the claim would
unduly delay the administration of the case. The goal of estimation
is to reach a reasonable valuation of the claim as of the date of the
bankruptcy filing. The court may estimate contingent or unliquidated claims under whatever method it finds best suited to the particular exigencies of the case, but in determining the amount of the
claim, is generally bound by the applicable non-bankruptcy substantive law governing the claim (eg, claims based on alleged breach of
contract are estimated under accepted contract law principles). An
active and well-developed claims market exists. In the absence of a
court order, parties may freely transfer bankruptcy claims and the
applicable rules have essentially rendered the sale of claims a private
transaction between buyer and seller mostly free from court interference. For claims not based on publicly traded securities, the Federal
Rules of Bankruptcy Procedure require a transferee to file evidence
of the transfer of a claim, typically in the form of an assignment of
claim. Any objection to the transfer must be filed within 21 days of
the mailing of the notice to the transferor. In the absence of an objection, the transfer is valid.
28 Modifying creditors’ rights
May the court change the rank of a creditor’s claim? If so, what are
the grounds for doing so and how frequently does this occur?

The court may change the treatment of creditors’ claims through
equitable subordination, recharacterisation, and substantive consolidation. Equitable subordination changes the priority of a creditor’s
claim by subordinating it to a lower priority than that of similarly
situated claims upon a showing of wrongful conduct by the claim
holder that damaged other creditors. Recharacterisation involves the
allowance of a claim based on its economic substance rather than
form. A court may recharacterise a debt claim as an equity interest
if the purported claim lacks the usual attributes of indebtedness and
otherwise functions like equity. As noted above, a court may ‘substantively consolidate’ estates. By pooling the assets of, and claims
against, two or more entities, substantive consolidation may eliminate any structural priority between the claimants of the consolidated
entities. Finally, at least some courts believe that they also have the
power to disallow claims on equitable grounds in ‘rare’ cases.
29 Priority claims
Apart from employee-related claims, what are the major privileged and
priority claims in liquidations and reorganisations? Which have priority
over secured creditors?

The major non-employee related unsecured claims entitled to priority
in both liquidations and reorganisations are:
• expenses of administering the debtor’s estate along with judicial
fees and costs;
• the value of any goods received by the debtor within 20 days
before the filing of the case which goods have been sold to the
debtor in the ordinary course of the debtor’s business;
• claims arising during the ‘involuntary gap period’ from the time
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•
•
•

an involuntary petition is filed to the time the court enters an
order granting the requested relief;
subject to a statutory cap, claims for certain kinds of consumer
deposits;
claims for taxes and customs duties and related liabilities assessed
within a certain pre-petition time frame; and
c laims for depository institution capital-maintenance
commitments.

Apart from priming liens approved in connection with debtor-inpossession financing, only claims relating to the debtor’s preservation
or disposition of a secured creditor’s collateral, to the extent of any
benefit to the secured creditor, are entitled to priority over a secured
creditor’s lien.
30 Employment-related liabilities in restructurings
What employee claims arise where employees are terminated during a
restructuring or liquidation? What are the procedures for termination?

In general, applicable non-bankruptcy law determines the existence
of any employee claims, regardless of whether the employee is terminated before or during a reorganisation or liquidation case, and no
special bankruptcy procedures exist. For example, an employee may
have a claim for unpaid severance if he is terminated before or during
a bankruptcy case, and applicable contract and labour law determines the amount of his claim. Similarly, non-bankruptcy labour
law, including the federal WARN Act, may impose damages or fines
on a company for terminating large numbers of employees without
adequate notice, and bankruptcy recognises such claims. Whether a
particular mass lay-off triggers any such claim depends on the facts
and circumstances of the particular case, as well as on the applicable
labour statutes (which vary from state to state). Subject to a statutory cap, the Bankruptcy Code affords priority in payment to an
employee’s pre-petition claims for wages, salaries and commissions
(including holiday, severance and sick leave) earned by an individual
within 180 days of a bankruptcy filing. In addition, employee wages
earned post-petition, or claims that arise post-petition, are generally
considered administrative expenses and entitled to payment in full to
the extent earned or accrued post-petition.
Special provisions exist for terminating collective bargaining
agreements, qualified registered employee pension plans and modifying certain retiree benefits. Very generally, a debtor may not unilaterally amend or terminate such obligations unless, among other things,
it can demonstrate that the modification or termination is necessary
to permit the debtor’s reorganisation. The Pension Benefit Guaranty
Corporation (PBGC), a federal agency created to protect privatesector defined benefit plans and that is responsible for the mandatory
government insurance programme that protects such pensions, may
assert claims in a bankruptcy case for a debtor’s unpaid mandatory
contributions to covered pension plans. The PBGC’s claims for withdrawal liability or unpaid pension plan contributions are generally
considered pre-petition unsecured claims and afforded no special
treatment in bankruptcy. Courts have held that the automatic stay
precludes imposition of statutory liens that might otherwise render
such claims secured. Some courts, however, have afforded administrative expense treatment to the portion of the PBGC’s underfunding
or withdrawal liability claims that are attributable to the employees’
post-petition labour.
31 Liabilities that survive insolvency proceedings
Do any liabilities of a debtor survive an insolvency or a reorganisation?

Confirmation of a chapter 11 reorganisation plan generally discharges a business debtor of all its pre-petition debts to creditors.
However, a plan that provides for the liquidation of all, or substantially all, of the property of the estate when the debtor does not
engage in business after consummation of the plan, does not result in
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a discharge. A business debtor likewise does not receive a discharge
in a chapter 7 case. Upon completion of a chapter 7 or liquidating chapter 11 case, however, only a corporate shell remains against
which claims could be satisfied. Bankruptcy discharges most debts of
individual debtors with certain statutory exceptions.
32 Distributions
How and when are distributions made to creditors in liquidations and
reorganisations?

A chapter 11 plan specifies the time and manner of distributions. A
chapter 7 trustee generally does not make distributions until he or
she has liquidated estate assets, including completion of litigation.
Interim distributions may be made if sufficient liquid assets exist.
Payment on account of administrative or priority claims, like wage
claims or fully secured claims, may be made during the pendency of
the case with court approval.
33 Transactions that may be annulled
What transactions can be annulled or set aside in liquidations and
reorganisations and what are the grounds? What is the result of a
transaction being annulled?

Preferential, fraudulent, and post-petition transfers made without
necessary court authorisation may be avoided. Broadly, a preferential
transfer is one made within 90 days of the commencement of the case
(one year if to insiders) on account of antecedent debt that results in
the recipient receiving a greater recovery than it would have received
if the transfer had not been made and the debtor were liquidated in
a chapter 7 case. In general, a fraudulent transfer is:
• any transfer of the debtor’s property, or any obligation incurred
by the debtor, that was made with the ‘actual intent to hinder,
delay, or defraud’ present and future creditors; or
• any transfer made or obligation incurred for less than reasonably equivalent value while the debtor was insolvent, thereby
rendered insolvent, had unreasonably small capital to operate its
business, intended or believed that it would incur debts beyond
its ability to pay as they matured, or made the transfer to an
insider if certain other circumstances exist.
The Bankruptcy Code’s fraudulent transfer provision has a two-year
reach-back period but the Code also permits use of longer reachback periods available under state law, which typically range from
four to six years. The Bankruptcy Code permits the recovery of the
property transferred, or its value. The Code also disallows any claim
by a transferee against the estate unless the transferee disgorges any
avoided transfer for which the court finds it liable. If the transferee
returns the avoided transfer, it receives a pre-petition general unsecured claim as compensation.
34 Proceedings to annul transactions
Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent debtor?
May voidable transactions be attacked by creditors or only by a
liquidator or trustee? May they be attacked in a reorganisation or a
suspension of payments or only in a liquidation?

Transfers made within the time frames specified in question 33 may
be avoided. Only a debtor-in-possession or a trustee has standing to
pursue an avoidance action, unless the court expressly grants creditors or a committee derivative standing to do so. Avoidance actions
are available in reorganisations and liquidations.

United States
35 Directors and officers
Are corporate officers and directors liable for their corporation’s
obligations? Are they liable for pre-bankruptcy actions by their
companies? Can they be subject to sanctions for other reasons?

If officers and directors comply with corporate law formalities, they
are generally not liable for the debts and liabilities of the corporations they serve. Liability may arise on a corporate veil piercing
theory. An officer or director who is a ‘control person’ may also be
liable for certain state and federal payroll taxes that were not withheld and paid over to taxing authorities. Similarly, corporate directors and officers do not have personal liability for pre-bankruptcy
actions unless they are found to have breached their fiduciary duties.
Generally, no fiduciary obligations to creditors exist. Creditor rights
are governed by contract, statute and case law concerning debtor–
creditor relationships. Upon insolvency (or near insolvency), the
directors’ and officers’ fiduciary obligations expand to include the
interests of creditors who, upon insolvency, become the residual
risk-bearers in the enterprise; however, state law is not necessarily
consistent or fully developed with respect to such matters. As in
all situations, directors and officers may be criminally prosecuted
for fraud, securities law violations and other crimes related to the
conduct of their business. Mere insolvency, or operating a company
while insolvent, however, does not give rise to liability.
36 Creditors’ enforcement
Are there processes by which some or all of the assets of a business
may be seized outside of court proceedings? How are these
processes carried out?

Article 9 of the Uniform Commercial Code permits a secured party to
repossess collateral by self-help when it can be done without breach
of the peace. Disposition of the collateral may be by public or private
sale. Every aspect of the disposition must be commercially reasonable. In practice, court proceedings are usually commenced to obtain
judicial approval of the repossession and disposition of substantial
assets.
37 Corporate procedures
Are there corporate procedures for the liquidation or dissolution of
a corporation? How do such processes contrast with bankruptcy
proceedings?

A corporation may dissolve or liquidate under state law. Modern
corporate statutes generally provide that directors of dissolved corporations may distribute assets to shareholders only after discharging
or making reasonable provision for the payment of creditors. Unlike
bankruptcy, state law dissolution provides little court supervision
and lacks the benefit of an automatic stay. State law procedures are
also not subject to oversight by the US trustee or official creditors’
committees and no collective enforcement action exists. Under state
law, directors and officers may be personally liable for unlawful distributions or the failure to adequately provide for claims, including
unknown and contingent claims. In contrast, the bankruptcy process
provides a centralised and judicially supervised forum for windingup a company’s affairs. While more formal than state dissolution
processes, bankruptcy provides greater transparency to stakeholders
and ensures a greater degree of immunity for officers and directors
acting on behalf of the company.
38 Conclusion of case
How are liquidation and reorganisation cases formally concluded?

In a chapter 7 case, after all available assets have been sold and
proceeds distributed to creditors, the trustee files a final report and
account and certifies that the estate has been fully administered after
which the court discharges the trustee and enters an order closing
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Update and trends
The US bankruptcy market remains steady, although bankruptcy filings
overall have continued to decline. According to the Administrative
Office of the US Courts, total bankruptcy filings dropped by 14.2 per
cent during the 12-month period ending 30 June 2012, with about
1.3 million and 1.53 million cases filed nationally during this period in
2012 and 2011 respectively. Chapter 11 filings mirrored this general
trend, with 10,921 chapter 11 cases filed during this 12-month period
in 2012, compared with 12,714 chapter 11 cases filed during the
same 12-month period in 2011.
Mega-industrial corporate restructuring cases exist, however,
including notably, Eastman Kodak Company and Patriot Coal
Corporation. Overall, however, chapter 11 cases tend to be smaller
than in prior years, and continue to trend towards prepackaged and
prearranged balance sheet restructurings or section 363 going-concern
sales. According to data compiled by BankruptcyData.com, mega cases
involving public companies with assets over US$1 billion comprise
less than half of the largest public company bankruptcy filings in
2012 to date, with the majority of cases involving companies with
listed asset values ranging from US$371 million to US$847 million.
Credit markets are relatively open with interest rates remaining at
historic lows, allowing companies to access capital and benefit from
low-cost borrowing. Out-of-court restructurings and refinancings remain
strong and may be preferred alternatives to traditional bankruptcy
proceedings.
Municipal bankruptcy filings by cities and localities under chapter 9
of the Bankruptcy Code increased during the past 12 months, but not
at the rates markets perhaps expected. Since 2010, a little under 30
chapter 9 filings occurred nationwide. Cities and localities accounted
for only about seven of these cases; utility authorities, special districts
and similar taxing entities comprised the rest. Of the municipal filings,
six occurred within the last 12-month period, including Jefferson
County, California; Harrisburg, Pennsylvania; Boise County, Idaho; San
Bernardino, California; Mammoth Lake, California; and in June 2012,
Stockton, California, a city of approximately 300,000, and the largest
US city ever to seek chapter 9 relief. Notably, two of the municipal
bankruptcy filings – Harrisburg and Boise County – were rejected by the
bankruptcy courts as ineligible for chapter 9 relief.
In May 2012, the US Supreme Court affirmed a secured creditor’s
absolute right to credit-bid. Previously, contrary to established practice,
some appellate courts held that a secured creditor does not have
the right to credit-bid the amount of its claim when a debtor sells
its collateral under a chapter 11 plan. Another appellate court had
disagreed, creating a split among the circuits. The right to credit-bid
protects a creditor against the risk that its collateral will be sold at a
depressed price, and enables the creditor to purchase the collateral
for what it considers the fair market price (up to the amount of its
secured debt) without having to commit additional cash to protect its
investment. The US Supreme Court concluded that a debtor may not
confirm a chapter 11 cram-down plan that provides for the sale of
collateral free and clear of a secured creditor’s lien without permitting
the secured creditor to credit-bid at the sale.
Bankruptcy and appellate courts continue to struggle with last
year’s US Supreme Court decision limiting the ability of a bankruptcy

the case. A chapter 11 debtor emerges from bankruptcy protection
when its confirmed plan becomes effective and it can resume operating without court oversight. Most chapter 11 plans become effective
upon their substantial consummation, that is, when:
• all or substantially all of the property proposed by the plan to be
transferred has been transferred;
• the debtor or its successor has assumed management of all or
substantially all of the property the plan addresses; and
• distributions under the plan have commenced.
After the chapter 11 estate is fully administered, the court enters a
final decree closing the case.
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court to finally adjudicate state law claims brought by a debtor even
if filed in a bankruptcy case or proceeding. In 2011, the US Supreme
Court had found a part of Congress’ 1984 jurisdictional grant to
bankruptcy courts unconstitutional. This ruling introduced significant
procedural confusion into established practice, and opened the door
for litigants to leverage the system by challenging the bankruptcy
court’s jurisdiction in otherwise routine claim disputes. While
courts continue to interpret the effect of the US Supreme Court’s
ruling, emerging case law appears to be trending towards a narrow
interpretation of its reach, leaving mostly unaffected the bankruptcy
court’s ability to rule on the majority of bankruptcy matters.
Congress continues to debate the appropriate venue for chapter
11 filings, but has not yet enacted its venue reform bill. Among
other things, existing venue rules permit a company to file for
bankruptcy in the district in which it is incorporated, and where an
affiliate has already filed for bankruptcy. These two venue options
have enabled many companies to file chapter 11 petitions in New
York and Delaware, even if the company is headquartered elsewhere
and otherwise has little contact with either state. The New York
and Delaware bankruptcy courts are generally viewed as favourable
venues for large, complex bankruptcies due to the expertise of the
New York and Delaware judges and court infrastructure in dealing with
the administrative and other complexities of the very largest cases.
Proponents of the venue reform bill, which would narrow venue options
and thus make it more difficult for companies to file in New York or
Delaware, maintain that the Act attempts to balance the interests
of all parties by ensuring that the reorganisation process remains
within the regions and communities that have the most significant
interests in the outcome. Opponents of the bill argue that limiting
venue options would impair the overall effectiveness of the bankruptcy
system and that doing so fails to recognise the complexities inherent
in restructuring large integrated corporate groups. The Department of
Justice, through the Office of the US Trustee, has also started to focus
on venue selection in large chapter 11 cases. Recently, despite there
being no creditor dissatisfaction with the debtor’s venue selection,
the US Trustee for the Southern District of New York successfully
challenged New York as the proper venue in a mega-case involving
a publishing company with over US$2.6 billion in listed assets,
resulting in a transfer of the case from New York to Massachusetts.
Determining the appropriate venue for large chapter 11 filings will
continue to challenge practitioners in 2012.
Finally, chapter 15 cross-border filings remain robust. Courts
interpret the statute liberally, granting broad relief in favour of
foreign representatives in support of foreign proceedings, including
debtor-in-possession financing liens and other chapter 11-type
relief. Courts have issued several controversial opinions during the
past year, however, in which they have relied on chapter 15’s public
policy exception to deny relief where it was held manifestly contrary
to US public policy. Two of the cases – one denying application of
German law to permit the termination of intellectual property licence
agreements, and the other refusing to recognise and enforce a
Mexican concurso or restructuring plan – remain hotly debated and
are pending appeal.

39 International cases
What recognition or relief is available concerning an insolvency
proceeding in another country? How are foreign creditors dealt with
in liquidations and reorganisations? Are foreign judgments or orders
recognised and in what circumstances? Is your country a signatory
to a treaty on international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border Insolvency
been adopted or is it under consideration in your country?

Congress adopted the UNCITRAL Model Law on Cross-Border
Insolvency, with some modifications, as chapter 15 of the Bankruptcy Code in 2005. Chapter 15 enables a foreign representative of
a foreign estate to obtain US bankruptcy court recognition of the foreign proceedings and thereby access a panoply of relief with respect
to the foreign debtor’s assets and operations in the US, including the
imposition of the automatic stay, administering the foreign debtor’s
US assets, and operating the foreign debtor’s US business. Foreign
creditors have the same rights regarding the commencement of, and
participation in, a bankruptcy case as domestic creditors.
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Most foreign judgments, other than those involving foreign
penal and revenue laws, enjoy a strong presumption of validity in US
courts. Their recognition depends primarily on principals of comity
as well as state law, typically common law or the Uniform Foreign
Money Judgments Recognition Act where enacted. The US is not a
signatory to a treaty specifically addressing international insolvency
or the recognition of foreign judgments.
40 Cross-border cooperation
Does your country’s system allow cooperation between domestic and
foreign courts and domestic and foreign insolvency administrators
in cross-border insolvencies and restructurings? Have courts in your
country refused to recognise foreign proceedings or to cooperate with
foreign courts?

Chapter 15 of the Bankruptcy Code directs the bankruptcy court
and the trustee, or other person, including an examiner, to ‘cooperate to the maximum extent possible’ with a foreign court or foreign
representative. In addition, the bankruptcy court or trustee may communicate directly with, or request information or assistance from, a
foreign court or foreign representative. Chapter 15 of the Bankruptcy
Code lists forms of cooperation that may occur between the US court
or trustee and the foreign court, including the appointment of a person or body to act at the direction of the court, communication of
information by any appropriate method, coordination of the administration and supervision of the foreign debtor’s assets and affairs,
approval or implementation of agreements concerning the coordination of proceedings and coordination of concurrent proceedings
involving the same debtor.
US courts have in some instances refused to recognise foreign
proceedings, and have more recently, refused to grant a foreign representative’s requested relief where such relief was held manifestly
contrary to US public policy.
Chapter 15 requires a bankruptcy court to enter an order recognising a foreign proceeding if three conditions are met. First,
the entity applying for recognition must be a ‘foreign representative’ within the meaning of the statute. Second, certain procedural
requirements must be satisfied. Finally, the foreign proceeding must
be either a foreign main proceeding – that is, a foreign proceeding
pending in the country where the debtor has the center of its main
interests (COMI) – or a foreign non-main proceeding – that is, a foreign proceeding, other than a foreign main proceeding, pending in a
country where the debtor has an establishment. While recognition is
routinely granted in the overwhelming majority of chapter 15 cases,
courts have held ineligible for recognition a foreign proceeding that is
neither a main nor non-main proceeding. For example, in In re Bear
Stearns High-Grade Structured Credit Strategies Master Fund Ltd,
374 BR 122 (Bankr SDNY 2007), aff’d 389 BR 325 (SDNY 2008),
the bankruptcy court concluded that two Cayman Islands exempted
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limited liability companies, whose investment manager, back-office
operations, books and records, and assets were all in the US, did not
have a COMI or establishment in the Cayman Islands where their
foreign proceeding was pending. As a result, the bankruptcy court
denied recognition to the foreign proceeding because it was ineligible
for relief as main or non-main under chapter 15. Similarly, in In re
Ran, 607 F.3d 1017 (5th Cir 2010), the US Court of Appeals for the
Fifth Circuit affirmed the lower court rulings denying recognition
of a foreign bankruptcy proceeding involving an individual debtor
where the debtor’s habitual residence was in the US, and the only
tie to the foreign proceeding was the pending foreign proceeding
itself. The court concluded that the debtor’s presumptive COMI was
in the US, and that the administration of the foreign proceeding by
itself was insufficient to create an establishment of the debtor in that
country within the meaning of chapter 15.
Upon recognition, chapter 15 mandates US courts to grant comity or cooperation to the foreign representative unless doing so would
be manifestly contrary to US public policy. The exception should
be construed narrowly and only invoked under exceptional circumstances concerning matters of fundamental importance for the US.
Two factors generally govern application of the exception: the procedural fairness of the foreign proceeding; and whether an action taken
in the chapter 15 case would frustrate a US court’s ability to administer the chapter 15 case or impinge severely a US constitutional or
statutory right. Despite the limited scope of the ‘public policy’ exception, a few courts have invoked the exception as grounds for denying a foreign representative’s relief in a chapter 15 case. Specifically,
courts have refused to apply foreign law as contrary to US public
policy where the foreign law, unlike US law, allowed the debtor to
terminate a licensee’s right to use the debtor’s patents; the foreign
law permitted the administrator of the foreign estate to intercept the
debtor’s personal postal and electronic mail, a practice banned under
US law and that might result in criminal liability; and the foreign law
approving a restructuring plan extinguished the guaranty obligations
of the foreign debtor’s non-debtor subsidiaries.
41 Cross-border insolvency protocols and joint court hearings
In cross-border cases, have the courts in your country entered into
cross-border insolvency protocols or other arrangements to coordinate
proceedings with courts in other countries? Have courts in your
country communicated or held joint hearings with courts in other
countries in cross-border cases? If so, with which other countries?

Bankruptcy courts routinely enter orders approving protocols for
managing cross-border insolvency proceedings. US courts have a
long history of communicating with courts in foreign countries and
have done so with courts in Brazil, Burundi, Canada, Israel, Switzerland and the United Kingdom, among others.

Alan W Kornberg
Claudia R Tobler

akornberg@paulweiss.com
ctobler@paulweiss.com

1285 Avenue of the Americas
New York
NY 10019
United States

Tel: +1 212 373 3000
Fax: +1 212 757 3990
www.paulweiss.com

www.gettingthedealthrough.com

525

®

Annual volumes published on:
Annual volumes published on:

Licensing
Life Sciences
Mediation
Merger Control
Mergers & Acquisitions
Mining
Oil Regulation
Patents
Pharmaceutical Antitrust
Private Antitrust Litigation
Private Client
Private Equity
Product Liability
Product Recall
Project Finance
Public Procurement
Real Estate
Restructuring & Insolvency
Right of Publicity
Securities Finance
Shipbuilding
Shipping
Tax on Inbound Investment
Telecoms and Media
Trade & Customs
Trademarks
Vertical Agreements
information
or to

Air Transport
Anti-Corruption Regulation
Anti-Money Laundering
Arbitration
Asset Recovery
Banking Regulation
Cartel Regulation
Climate Regulation
Construction
Copyright
Corporate Governance
Corporate Immigration
Data Protection
Dispute Resolution
Dominance
e-Commerce
Electricity Regulation
Enforcement of Foreign
Judgments
Environment
Foreign Investment Review
Franchise
Gas Regulation
Insurance & Reinsurance
Intellectual Property &
Antitrust
Labour & Employment

For more
For more
information
to
purchase
books,
please or
visit:
purchase books, please visit:
www.GettingTheDealThrough.com
www.GettingTheDealThrough.com

The Official Research Partner of
the International Bar Association

Strategic research partners of
the ABA International section

Restructuring & insolvency 2013	ISSN 1468-3180

