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SECOND CIRCUIT REVIEW

Expert Analysis

Permissibility of Criminal Forfeiture Offset
by Preemptive Restitution Payments

f a defendant facing an embezzle-

ment charge repays her victims in

full prior to trial, can a district court

reduce that defendant’s criminal for-

feiture debt by the amount repaid to
her victims? At first glance, one might
reasonably assume that such an “off-
set” would be permissible: after all, the
victims have been made whole and the
defendant has repaid the losses suffered
as a result of her conduct. The imposi-
tion of a criminal forfeiture order on top
of the restitution already paid by the
defendant, moreover, would effectively
force the defendant to pay twice for
the same crime. But do district courts
have the statutory authority to allow
for such an offset? The U.S. Court of
Appeals for the Second Circuit recently
addressed whether such restitution off-
sets could be used to lower, or even
eliminate, criminal forfeiture orders. In
a per curiam decision issued by a panel
comprised of Judges Robert Katzmann,
Rosemary Pooler and Gerard Lynch in
United States v. Bodouva, the court held
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that, absent explicit statutory authority
allowing judges to lower criminal forfei-
ture amounts by the amount of any resti-
tutive payments already made, a district
court does not possess the authority to
allow an offset under current law.

Background and Lower Court

On March 16, 2016, Christine Bodouva,
the former chief operating officer of her
father’s Manhattan-based architectural
design firm, William N. Bodouva & Asso-
ciates, was indicted on one count of
embezzling funds from the firm’s pen-
sion benefit fund, in violation of the
Employee Retirement Income Security
Act (ERISA). United States v. Bodouva,
853 F.3d 76, 78 (2d Cir. 2017). This
indictment contained a forfeiture alle-
gation directing that Bodouva “forfeit
to the United States ... any property,
real and personal, that constitutes or
is derived from proceeds traceable to

the commission of the offense alleged
in” the indictment. Id. On April 8, 2016,
after her indictment but prior to her
trial, Bodouva paid $126,979.63 to the
firm’s pension benefit fund. Id.
Following a jury trial before Judge
Valerie E. Caproni, Bodouva was found
guilty of embezzlement. United States
v. Bodouva, 16-CR-214 (VEC), 2016 WL
7351634, *1 (S.D.N.Y. Dec. 16, 2016). The

Absent explicit statutory author-
ity allowing judges to lower
criminal forfeiture amounts

by the amount of any restitu-
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jury found that, from 2012 until 2013,
Bodouva had embezzled approximately
$125,000 in 401(k) contributions that
were withheld from employees’ pay-
checks, but then not deposited back
into the firm’s 401(k) plan. Id. The evi-
dence of Bodouva’s guilt, according to
the district court, was “overwhelm-
ing.” Id. For instance, the government
established that Bodouva had used the
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misappropriated funds for personal
expenses, including, among other
things, paying off her credit cards and
purchasing memberships to a golf club
and a yacht club. Id. The firm’s book-
keeper also testified that, during the
time period in question, Bodouva had
refused to approve remitting employees’
401(k) contributions to the firm’s plan.
Id. Finally, the 401(k) plan administrator
testified that, between 2012 and 2013,
he had sent Bodouva “at least ten let-
ters warning her that failure to make
required remittances to the [fJund”
would violate ERISA. 1d.

At sentencing, Bodouva urged the
district court to reduce the amount of
forfeiture imposed on her by the amount
that she had voluntarily paid back to
the firm’s 401(k) plan. 853 F.3d at 78.
Although the government opposed
Bodouva’s request for such a reduc-
tion, it conceded that the Second Cir-
cuit had yet to decide whether criminal
forfeiture orders could be “offset” by a
defendant’s preemptive restitutive pay-
ments. Id. The district court nonetheless
concluded that she had no discretion
to apply any such offset and entered
the forfeiture order against Bodouva in
the full amount sought by the govern-
ment. 2016 WL 7351634, at *6. In denying
Bodouva’s subsequent motion to stay
the forfeiture order, the district court
held that forfeiture and restitution
actions “serve different purposes,” with
forfeiture acting as the government’s
punitive response to potentially criminal
behavior and restitution attempting to
remediate a particular loss. Id. Because
these two actions serve two different
purposes, the district court stressed
that forfeiture was not “impermissibly

duplicative” of restitution. Id. Citing
authority from the Third and Seventh
Circuits, moreover, the court suggested
that the government would not receive
a “windfall” from Bodouva’s payment
of both restitution and forfeiture, see
United States v. Emerson, 128 F.3d 557,
567 (7th Cir. 1997), and that, given the
“many tangible and intangible costs of
criminal activity,” having Bodouva pay
as much as “twice the value of the pro-
ceeds of the crime” would not amount
to an inherently unjust punishment.
See United States v. Various Comput-
ers & Computer Equip., 82 F.3d 582,
588 (3d Cir. 1996). In its final footnote,
the district court noted that because
Bodouva’s case involves the forfeiture
of cash, and not “unique” property with
“intrinsic value,” Bodouva could still “be
made whole by the return of the cash
forfeited.” 2016 WL 7351634, at *6 n.4.

Second Circuit Decision

On appeal, the Second Circuit sum-
marily affirmed the district court’s
ruling. 853 F.3d at 77. First, the court
indicated that forfeiture and restitu-
tion are “creations of distinct statutes,”
and that Bodouva could not point to
any statutory language that connected
the two concepts, let alone one that
even implied a potential offset of one
against the other. See id. at 78. Sec-
ond, the court echoed the district
court’s contention that the different
purposes behind forfeiture and resti-
tution undermined Bodouva’s conten-
tion that the imposition of both orders
would amount to an “unfair double
disgorgement.” Id. at 79. The court
noted that both the Ninth and Elev-
enth Circuits had “reached the same

conclusion on similar grounds.” Id.
Finally, the court rejected Bodouva’s
claim that the district court had the
discretion to apply a restitution-based
offset against a forfeiture order under
18 U.S.C. §981(a)(2)(B), a section of
the forfeiture statute. Id. Under this
section, Congress provided for reduc-
tions in forfeiture amounts only under
certain circumstances, including cases
involving “lawful goods or ... services
... sold or provided in an illegal man-
ner” or “fraud in the process of obtain-
ing a loan or extension of credit.” Id. at
79-80 (internal citation omitted). The
forfeiture statute did not, however,
allow for the offset of funds earned
as a result of an “inherently unlaw-
ful activities.” Id. at 80 (internal cita-
tions omitted). The court held that
Bodouva’s embezzlement qualified as
an “inherently unlawful activity.” Id.
Thus, the court held that Bodouva did
not qualify for any reduction under
the forfeiture statute.

Conclusion

In Bodouva, the Second Circuit fol-
lowed its sister circuits in deciding that
preemptive restitutive payments may
not be used to offset criminal forfeiture
orders if these payments were earned
as a result of inherently unlawful activi-
ties, such as embezzlement. This court’s
holding suggests that, with some narrow
exceptions, clients should be counseled
against the pre-payment of restitution
fees in the hope of a forfeiture offset.
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