FCPA Enforcement
and Anti-Corruption
Developments
2018 YEAR IN REVIEW

January 17, 2019
© 2019 Paul, Weiss, Rifkind, Wharton & Garrison LLP. In some jurisdictions, this publication may be considered attorney advertising.
Past representations are no guarantee of future outcomes.

Table of Contents

Introduction ......................................................................................................................................................... 1
Corporate Enforcement Overview ...................................................................................................................... 2
DOJ Corporate Enforcement .............................................................................................................................. 5
New DOJ Policies Affecting Corporate Enforcement .................................................................................... 6
Policy to Coordinate Corporate Penalties to Avoid “Piling On” ................................................................ 7
Standards for Corporate Cooperation.........................................................................................................8
Guidance for Imposing Compliance Monitors ........................................................................................... 9
China Initiative........................................................................................................................................... 10
SEC Corporate Enforcement ............................................................................................................................. 10
SEC Whistleblower Program ..........................................................................................................................11
Corporate Compliance ....................................................................................................................................... 13
Review of Select Corporate Resolutions ........................................................................................................... 14
PAC and Panasonic ........................................................................................................................................ 14
Société Générale/SGA N.V. and Legg Mason ............................................................................................... 15
Petrobras ........................................................................................................................................................ 16
Enforcement Actions Against Individuals ....................................................................................................... 18
Legal Developments Affecting Enforcement Tools ........................................................................................ 20
Digital Realty Trust Inc. v. Somers .............................................................................................................. 21
United States v. Hoskins ............................................................................................................................... 21
Multi-Jurisdictional Coordination ................................................................................................................... 23
Foreign Jurisdictions Investigating and Prosecuting Corruption ..................................................................24
Asia ............................................................................................................................................................. 25
Europe and the Middle East ...................................................................................................................... 27
Latin America .............................................................................................................................................28
North America ........................................................................................................................................... 30
Multilateral Development Bank Sanctions ...................................................................................................... 31
Looking Forward Int0 2019 .............................................................................................................................. 31

Introduction
FCPA enforcement activity remained robust in 2018. The DOJ and the SEC assessed a combined total of
almost $1 billion in corporate penalties in FCPA cases, and foreign authorities assessed another nearly $1
billion in those cases. While the number of corporate FCPA enforcement actions resolved this year by the
DOJ remained consistent with the number of resolutions in 2017, the number of actions resolved by the
SEC doubled from that in 2017. The number of declinations issued by the DOJ and the SEC during the year
remained comparable with the number announced last year.
Similarly, the number of individual prosecutions announced by the DOJ and the SEC was consistent with
recent years, though the DOJ announced significantly fewer prosecutions under the FCPA than it did in
2017, which was an unusually active year for such prosecutions. Notably, the DOJ also brought a number
of non-FCPA charges against individuals—including both officials and facilitators—in international
corruption cases.
The DOJ also announced this year several new policies that outlined the Trump administration’s
enforcement priorities, some of which appear intended to rein in the more aggressive policies of prior
administrations. These new policies, for the most part, seem consistent with the Trump administration’s
deregulatory and business-friendly agenda, though it is too early to evaluate the effect of these policies on
FCPA enforcement.
As in 2017, cooperation between the U.S. and foreign enforcement authorities remained a key feature of
FCPA enforcement. Foreign authorities also aggressively prosecuted high-level officials within their own
borders, and several foreign jurisdictions enhanced their anti-corruption laws.
Our reflections on the year’s most significant developments in anti-corruption and FCPA enforcement and
policy are below.

Corporate Enforcement Overview
In 2018, the DOJ and the SEC resolved a combined 20 enforcement actions against business entities,
resulting in almost $1 billion in fines, penalties, disgorgement and pre-judgment interest, of which $597.2
million was assessed by the DOJ and $378.7 million by the SEC. 1 Foreign authorities assessed another
$975.3 million in penalties in connection with U.S. enforcement actions. The three largest settlements were
with foreign companies.

FCPA CORPORATE ENFORCEMENT ACTION PENALTIES 2014-2018
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Penalty amounts account for offsets between the DOJ and the SEC, and between U.S. and foreign authorities.
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The DOJ resolved six and the SEC resolved 14 corporate enforcement actions in 2018. 2 The DOJ total is
generally consistent with recent years, setting aside the high of 2016. There was a significant uptick in the
SEC total, with twice as many resolutions as last year, although still trailing the large number of resolutions
in 2016.

FCPA CORPORATE ENFORCEMENT ACTION RESOLUTIONS 2014-2018
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Enforcement actions were counted based on the year they were announced. See Related Enforcement Actions, U.S. DEP’T OF
JUSTICE, https://www.justice.gov/criminal-fraud/related-enforcement-actions; SEC Enforcement Actions: FCPA Cases, U.S.
SEC. & EXCH. COMM’N, https://www.sec.gov/spotlight/fcpa/fcpa-cases.shtml. Resolutions announced on the same day by the
same enforcement agency against corporate affiliates were counted as one resolution (e.g., Société Générale S.A. (“Société
Générale”) and SGA Société Générale Acceptance N.V. (“SGA N.V.”)).

3

The DOJ and the SEC entered into corporate resolutions with companies across a variety of industries. U.S.
authorities were most active in the financials and industrials sectors. 3

2018 FCPA CORPORATE ENFORCEMENT ACTION RESOLUTIONS BY INDUSTRY
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Industries were defined according to the sector classifications set by S&P Global Market Intelligence, pursuant to the Global
Industry Classification Standard. See Companies, Assets and Profiles, S&P GLOBAL (2019),
https://platform.mi.spglobal.com/web/client?auth=inherit#dashboard; S&P GLOBAL, GLOBAL INDUSTRY CLASSIFICATION
STANDARD (2018), https://www.spglobal.com/marketintelligence/en/documents/112727-gics-mapbook_2018_v3_letter_
digitalspreads.pdf. Resolutions announced on the same day against corporate affiliates were counted as one resolution,
irrespective of the enforcement agency (e.g., Credit Suisse Group AG and Credit Suisse Hong Kong Ltd.).

4

The map below demonstrates the global span of FCPA cases by showing the countries in which improper
conduct allegedly occurred, based upon the allegations in the 2018 corporate resolutions.

2018 FCPA CORPORATE ENFORCEMENT ACTION RESOLUTIONS BY LOCATION

DOJ Corporate Enforcement
In 2018, the DOJ announced six corporate resolutions and assessed $597.2 million in penalties. Half of the
resolutions in 2018 involved foreign companies, which is generally consistent with the percentage of
resolutions involving foreign companies in recent years.
Pursuant to the FCPA Corporate Enforcement Policy, 4 the DOJ issued four public declination letters in
2018. Three of these letters specified that the companies receiving the declinations (Dun & Bradstreet
Corp., Insurance Corporation of Barbados Ltd., Polycom, Inc.) were required to disgorge all ill-gotten gains,
whereas the letter to the fourth company (Güralp Systems Ltd.) did not address disgorgement. 5 Güralp, a
4

See Client Memorandum, Paul, Weiss, Rifkind, Wharton & Garrison LLP, DOJ Issues New FCPA Corporate Enforcement Policy
(Nov. 30, 2017), https://www.paulweiss.com/practices/litigation/anti-corruption-fcpa/publications/doj-issues-new-fcpacorporate-enforcement-policy?id=25619.

5

See Letter from Craig Carpentino, U.S. Att’y for D.N.J., and Sandra Moser, Acting Chief, U.S. Dep’t of Justice Crim. Div. Fraud
Sec., to Peter Spivack (Apr. 23, 2018), https://www.justice.gov/criminal-fraud/file/1055401/download (Dun & Bradstreet
Corp.); Letter from Richard Donoghue, U.S. Att’y for E.D.N.Y., and Sandra Moser to Adam Siegel (Aug. 23, 2018),
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U.K. company with its principal place of business in the United Kingdom, may have received a declination
without disgorgement, at least in part, because the DOJ faced jurisdictional obstacles under the FCPA and
because Güralp committed to accepting responsibility with the U.K.’s Serious Fraud Office, which was
conducting a parallel investigation of the same conduct. All seven of the public declination letters
previously issued pursuant to the 2016 FCPA Pilot Program, the predecessor to the FCPA Corporate
Enforcement Policy, had stated that the companies were required to disgorge ill-gotten gains to the DOJ or
that the DOJ had credited the company’s disgorgement of ill-gotten gains to the SEC as part of parallel
settlements. 6
The DOJ also apparently closed its investigations, without issuing public declination letters, into at least
nine companies that had been under investigation for potential corruption offenses (Juniper Networks,
Teradata, Exterran, Sanofi, United Technologies Corp., Transocean Ltd., Archrock, Inc., Sinovac Biotech
Ltd., Ensco plc), based on the companies’ public announcements. 7 The bases for these decisions are not
known.
New DOJ Policies Affecting Corporate Enforcement
In 2018, the DOJ announced a number of policies affecting FCPA corporate enforcement, including a new
policy to coordinate the imposition of corporate penalties to avoid “piling on” penalties, changes to the
DOJ’s existing policies for granting companies credit for cooperating with criminal investigations, new
guidance for prosecutors in determining whether to impose independent compliance monitors, and a new
initiative to counter perceived national security threats from China. Although it is too early to evaluate the
effect of these policies on FCPA enforcement, these policies appear consistent with the Trump
administration’s deregulatory and business-friendly agenda. These policies seem intended to lessen the
severity and costs of corporate investigations and to rein in some of the more aggressive aspects of policies
announced by prior administrations, such as certain of the stringent requirements imposed on companies
to qualify for cooperation credit under the Yates Memo.

https://www.justice.gov/criminal-fraud/page/file/1089626/download (Ins. Corp. of Barbados Ltd.); Letter from Sandra Moser
to Caz Hashemi and Rohan Virginkar (Dec. 20, 2018), https://www.justice.gov/criminal-fraud/file/1122966/download
(Polycom, Inc.); Letter from Daniel Kahn, Deputy Chief, U.S. Dep’t of Justice Crim. Div. FCPA Unit, to Matthew Reinhard (Aug.
20, 2018), https://www.justice.gov/criminal-fraud/page/file/1088621/download (Güralp Sys. Ltd.).
6

See Declinations, U.S. DEP’T OF JUSTICE (last updated Dec. 26, 2018), https://www.justice.gov/criminal-fraud/pilotprogram/declinations.
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Closures of investigations were counted based on the year in which the U.S. authority appears to have closed the investigation,
irrespective of the year in which the company made its disclosure, a change in methodology from our Q1 2018 report.
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Policy to Coordinate Corporate Penalties to Avoid “Piling On”
On May 9, Deputy Attorney General Rod J. Rosenstein announced a new policy to coordinate the imposition
of corporate penalties in cases where more than one regulator or law enforcement authority is investigating
the same conduct. 8
In a speech announcing the new policy, DAG Rosenstein referred to the “piling on” of fines and penalties
by multiple regulators and law enforcement agencies “in relation to investigations of the same
misconduct.” 9 DAG Rosenstein noted that the “aim” of the new policy “is to enhance relationships with our
law enforcement partners in the United States and abroad, while avoiding unfair duplicative penalties.”
Specifically, the new policy requires DOJ attorneys to “coordinate with one another to avoid the
unnecessary imposition of duplicative fines, penalties, and/or forfeiture against [a] company,” and further
instructs DOJ personnel to “endeavor, as appropriate, to . . . consider the amount of fines, penalties and/or
forfeiture paid to other federal, state, local, or foreign enforcement authorities that are seeking to resolve a
case with a company for the same misconduct.” 10
In his speech, DAG Rosenstein identified four key components of the new policy:
•

The reaffirmation of the principle that “the federal government’s criminal enforcement authority
should not be used against . . . compan[ies] for purposes unrelated to the investigation and
prosecution of a possible crime,” including using “the threat of criminal prosecution solely to
persuade a company to pay a larger settlement in a civil case”;

•

An explicit direction to different components of the DOJ to coordinate with one another when
seeking to resolve cases involving the same misconduct in order to achieve an “equitable” result;

•

An invitation to DOJ attorneys that, when possible, they coordinate with other federal, state, local,
and foreign enforcement authorities in resolving cases involving the same misconduct; and

•

The identification of relevant factors (including the egregiousness of a company’s misconduct;
statutory mandates regarding penalties, fines, and/or forfeitures; the risk of unwarranted delay in
achieving a final resolution; and the adequacy and timeliness of a company’s disclosures and
cooperation) for DOJ attorneys to consider when evaluating whether multiple penalties serve the
interests of justice. 11

8

See Rod J. Rosenstein, U.S. Deputy Att’y Gen., Dep’t of Justice, Remarks to the New York City Bar White Collar Crime Institute
(May 9, 2018) (hereinafter, “Rosenstein ‘Piling On’ Remarks”), https://www.justice.gov/opa/speech/deputy-attorney-generalrod-rosenstein-delivers-remarks-new-york-city-bar-white-collar; Memorandum from Rod J. Rosenstein, Deputy Att’y Gen.,
U.S. Dep’t of Justice, to Heads of Dep’t Components, U.S. Att’ys, (May 9, 2018) (hereinafter, “DOJ ‘Piling On’ Policy”),
https://www.justice.gov/opa/speech/file/1061186/download; see also Client Memorandum, Paul, Weiss, Rifkind, Wharton &
Garrison LLP, DOJ Issues New Policy on Coordination of Corporate Penalties to Address “Piling On” (May 10, 2018),
https://www.paulweiss.com/practices/litigation/anti-corruption-fcpa/publications/doj-issues-new-policy-on-coordination-ofcorporate-penalties-to-address-piling-on?id=26402.
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Rosenstein “Piling On” Remarks, supra.
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DOJ “Piling On” Policy, supra.

11

Rosenstein “Piling On” Remarks, supra.
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How this new policy will affect the size of FCPA corporate penalties remains to be seen. Although the policy
requires that DOJ attorneys coordinate with each other and with other regulators, and “evaluate” certain
factors, it does not set forth any concrete guidance on the extent of “credit” to be given for fines paid to
other regulators in other jurisdictions. The policy also allows for consideration of subjective criteria, such
as the “egregiousness of a company’s misconduct,” which could have an impact on its practical application.
Though the DOJ appears to have resolved the Société Générale, Legg Mason, and Petróleo Brasileiro S.A. –
Petrobras (“Petrobras”) investigations under this new policy, 12 the DOJ has not detailed how those
investigations were impacted by the policy. Nevertheless, these resolutions suggest that, at least in large
cases, the DOJ may narrowly construe the policy to require partial offsetting of penalties assessed by other
authorities, but not to require the DOJ to forego assessing or collecting such penalties altogether.
Standards for Corporate Cooperation
On November 29, DAG Rosenstein announced significant changes to the DOJ’s policies for granting
companies credit for cooperating with criminal investigations. 13 The policy changes allow companies to
receive cooperation credit when they identify “every individual who was substantially involved in or
responsible for the criminal misconduct” at issue, 14 whereas prior DOJ policy, set forth in the Yates Memo,
had stated that companies could receive credit only by both “identify[ing] all individuals” involved in the
misconduct and by “completely disclos[ing]” to the DOJ “all relevant facts about individual misconduct.” 15
According to DAG Rosenstein, the changes under the new policy were made so investigations will “not be
delayed merely to collect information about individuals whose involvement was not substantial, and who
are not likely to be prosecuted.” 16 DAG Rosenstein emphasized, however, that a company “must identify
all wrongdoing by senior officials, including members of senior management or the board of directors, if it
wants to earn any credit for cooperat[ion].”

12

But see Henry Engler, SocGen’s $1.3 Billion U.S. Settlement Challenges DOJ Vow to Avoid ‘Piling On’, REUTERS (Dec. 6, 2018),
https://www.reuters.com/article/bc-finreg-socgen-doj-piling-on/socgens-13-billion-us-settlement-challenges-doj-vow-toavoid-piling-on-idUSKBN1O52E7.

13

See Rod J. Rosenstein, Deputy Att’y Gen., U.S. Dep’t of Justice, Remarks at the American Conference Institute’s 35th
International Conference on the Foreign Corrupt Practices Act (Nov. 29, 2018) (hereinafter, “Rosenstein Cooperation
Remarks”), https://www.justice.gov/opa/speech/deputy-attorney-general-rod-j-rosenstein-delivers-remarks-americanconference-institute-0; U.S. Dep’t of Justice, Justice Manual, § 9-28.700 (revised Nov. 2018) (hereinafter, “Justice Manual”),
https://www.justice.gov/jm/jm-9-28000-principles-federal-prosecution-business-organizations; see also Client
Memorandum, Paul, Weiss, Rifkind, Wharton & Garrison LLP, DOJ Announces New Standards for Corporate Cooperation
(Dec. 5, 2018), https://www.paulweiss.com/practices/litigation/white-collar-regulatory-defense/publications/doj-announcesnew-standards-for-corporate-cooperation?id=27914.

14

Rosenstein Cooperation Remarks, supra.

15

See Memorandum from Sally Q. Yates, Deputy Att’y Gen., U.S. Dep’t of Justice, to Heads of Dep’t Components & All U.S.
Attorneys (Sept. 9, 2015), https://www.justice.gov/archives/dag/file/769036/download.

16

Rosenstein Cooperation Remarks, supra.
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The new policy also provides that a company may be eligible for cooperation credit if it is unable to identify
all individuals or provide complete factual information despite good faith efforts to do so. 17 For example,
the new policy recognizes that “there may be circumstances where, despite its best efforts to conduct a
thorough investigation, a company genuinely cannot get access to certain evidence or is legally prohibited
from disclosing it to the government.” When such circumstances exist, the company “will bear the burden
of explaining the restrictions it is facing to the prosecutor.” In addition, the new policy encourages
prosecutors to ensure that companies and their counsel do not “exaggerate, or otherwise misrepresent the
behavior or role of any individual or group of individuals.”
Guidance for Imposing Compliance Monitors
On October 12, Brian A. Benczkowski, the Assistant Attorney General for the Criminal Division, announced
new guidance (the “Benczkowski Memorandum”) setting forth a “pragmatic approach to monitorships,”
highlighting factors that prosecutors should consider in determining whether to impose an independent
compliance monitor to oversee corporate remediation efforts as part of a resolution with the Criminal
Division. 18 Benczkowski also announced that the Criminal Division will no longer rely on a single
compliance counsel attached to the Fraud Section for compliance expertise, but instead will develop
targeted training programs for prosecutors in the Criminal Division and will hire attorneys with experience
developing and testing corporate compliance programs, in order to create “a workforce better steeped in
compliance issues across the board.”
The Benczkowski Memorandum elaborates on specific factors to be weighed by the Criminal Division in
assessing whether to appoint a monitor. In particular, the Benczkowski Memorandum underscores the
possibility that a company’s remediation efforts—including enhanced compliance policies and programs—
may obviate the need to impose an independent monitor under certain circumstances. The new guidance
also requires prosecutors to weigh the benefits of appointing a monitor against the potential costs. This
includes, among other things, considering the projected monetary costs to the business organization and
whether the proposed scope of a monitor’s role is appropriately tailored to avoid unnecessary burdens to
the business’s operations. The new guidance states that the Criminal Division should favor the imposition
of a monitor only where there is a demonstrated need for, and clear benefit to be derived from, a
monitorship relative to the projected costs and burdens.

17

Justice Manual, § 9-28.700.

18

See Brian A. Benczkowski, Assistant Att’y Gen., U.S. Dep’t of Justice Crim. Div., Remarks at NYU School of Law Program on
Corporate Compliance and Enforcement Conference on Achieving Effective Compliance (Oct. 12, 2018) (hereinafter,
“Benczkowski Remarks”), https://www.justice.gov/opa/speech/assistant-attorney-general-brian-benczkowski-deliversremarks-nyu-school-law-program; Memorandum from Brian A. Benczkowski, Assistant Att’y Gen., U.S. Dep’t of Justice Crim.
Div., to All Criminal Division Personnel (Oct. 11, 2018) (hereinafter, “Benczkowski Memorandum”),
https://www.justice.gov/criminal-fraud/file/1100366/download; see also Client Memorandum, Paul, Weiss, Rifkind, Wharton
& Garrison LLP, DOJ Announces New Guidance for Imposing Compliance Monitors in Criminal Division Matters (Oct. 17,
2018), https://www.paulweiss.com/practices/litigation/anti-corruption-fcpa/publications/doj-announces-new-guidance-forimposing-compliance-monitors-in-criminal-division-matters?id=27647.

9

By emphasizing the limited circumstances in which the appointment of a monitor is appropriate, this
guidance provides a framework for companies and their counsel to advocate against the appointment of a
compliance monitor in Criminal Division and potentially other DOJ cases.
China Initiative
On November 1, then-Attorney General Jeff Sessions announced a new “China Initiative,” to counter
perceived national security threats to the United States from China. 19 The China Initiative specifies ten
goals, including identifying FCPA cases involving Chinese companies that compete with American
businesses. The Initiative will be led by Assistant Attorney General for National Security John C. Demers
and a team composed of a senior FBI executive, five U.S. Attorneys, and other DOJ leaders and officials,
including Assistant Attorney General Benczkowski. The Initiative appears to be the first overt effort to
employ FCPA enforcement as a tool to achieve political goals with respect to a particular country and on its
face represents a sharp diversion from the DOJ’s historically apolitical approach.
In announcing the Initiative, then-Attorney General Sessions stated that China “must decide whether it
wants to be a trusted partner on the world stage—or whether it wants to be known around the world as a
dishonest regime running a corrupt economy.” 20 Assistant Attorney General Benczkowski explained: “We
know that Chinese companies and individuals also have bribed government officials in other countries in
order to win contracts. The Criminal Division is committed to fully enforcing the Foreign Corrupt Practices
Act. Bringing these offenders to justice will help create a level playing field for American companies in
foreign markets.” 21

SEC Corporate Enforcement
In 2018, the SEC resolved 14 corporate enforcement actions and assessed $378.7 million in penalties. As
noted above, the number of SEC resolutions was higher than in any other year during the past five years,
with the exception of 2016. Steven Peikin, co-director of the Division of Enforcement, has affirmed that
“[v]igorous enforcement of the FCPA remains a high priority for the SEC.” 22
In addition, the SEC apparently closed its investigations into at least nine companies that had been under
investigation for potential corruption offenses (Cobalt International Energy, Core Laboratories, Teradata,
19

See Jeff Sessions, Att’y Gen., U.S. Dep’t of Justice, Remarks Announcing New Initiative to Combat Chinese Economic
Espionage (Nov. 1, 2018) (hereinafter, “Sessions Remarks”), https://www.justice.gov/opa/speech/attorney-general-jeffsessions-announces-new-initiative-combat-chinese-economic-espionage; Attorney General Jeff Session[s]’s China Initiative
Fact Sheet, U.S. Dep’t of Justice (Nov. 1, 2018), https://www.justice.gov/opa/speech/file/1107256/download.

20

Sessions Remarks, supra.

21

See Brian A. Benczkowski, Assistant Att’y Gen., U.S. Dep’t of Justice, Remarks Regarding Chinese Economic Espionage (Nov. 1,
2018), https://www.justice.gov/opa/speech/assistant-attorney-general-brian-benczkowski-criminal-division-deliversremarks-regarding.

22

Steven Peikin, Co-Director, U.S. Sec. & Exch. Comm’n Enf’t Div., Remarks at the IOSCO/PIFS-Harvard Law School Global
Certificate Program for Regulators of Securities Markets (Dec. 3, 2018) (hereinafter, “Peikin Remarks”),
https://www.sec.gov/news/speech/speech-peikin-120318.
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Exterran, Transocean Ltd., Archrock, Inc., Sinovac Biotech Ltd., Ensco plc, ING Groep NV), based on the
companies’ public announcements. As with the DOJ’s decisions to close various investigations, it is difficult
to draw conclusions from these decisions, including whether there was conduct sufficient to support an SEC
action.
SEC Whistleblower Program
In fiscal year 2018, the SEC received the highest number of whistleblower tips and paid the highest amount
in awards since the start of the whistleblower program in 2011. 23 The SEC received 5,282 tips, 798 more
than in 2017, which represents the highest year-over-year increase since the start of the program. The SEC
issued awards totaling more than $168 million to 13 whistleblowers. This high total reflects that two of the
SEC’s largest awards occurred in 2018, including an award to three individuals totaling $83 million and
another award to two individuals totaling nearly $54 million. Neither of these awards were in FCPA cases.
Although the SEC received more whistleblower tips in 2018 than in any previous year, the number of FCPArelated tips declined to 202, from 210 in 2017. This was the second year in a row that FCPA-related tips
declined.

SEC WHISTLEBLOWER TIPS AND TOTAL WHISTLEBLOWER AWARDS 2014-2018

23

See U.S. SEC. & EXCH. COMM’N, 2018 ANNUAL REPORT TO CONGRESS: WHISTLEBLOWER PROGRAM (Nov. 15, 2018),
https://www.sec.gov/files/sec-2018-annual-report-whistleblower-program.pdf. As stated in the SEC’s report, statistics
regarding whistleblower tips are current through the end of its fiscal year on September 30, 2018.

11

The map below shows the geographic distribution of whistleblower tips from foreign countries in 2018. 24
The SEC received tips from 73 countries. The largest number of tips came from the United States, Canada,
the United Kingdom, and Australia. The large number of countries from which tips emanated continues to
suggest, as it has in recent years, that contacting the SEC’s Whistleblower Program has become a more wellknown and accepted practice internationally.

2018 FCPA SEC WHISTLEBLOWER TIPS — WORLDWIDE

24

This map does not depict the 3,306 tips from the United States and its territories.
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Corporate Compliance
U.S. authorities imposed only one compliance monitor and one compliance consultant in FCPA cases
during the past year, as reflected in the chart below. 25 The DOJ imposed one monitor (Panasonic Avionics
Corp. (“PAC”)) as part of a deferred prosecution agreement and no consultants, while the SEC imposed one
consultant (Stryker Corp.) and no monitors. In declining to impose monitors and consultants, U.S.
authorities noted in multiple resolutions that the companies at issue (e.g., Société Générale, Petrobras)
were subject to monitoring by foreign authorities, a rationale which appears to be an offshoot of the DOJ’s
“piling on” policy. 26

COMPLIANCE OVERSIGHT IN FCPA CORPORATE ENFORCEMENT RESOLUTIONS 2014-2018

As in prior years, the DOJ has emphasized the importance of strong corporate compliance measures. For
example, DAG Rosenstein in March explained that the DOJ “want[s] to reward companies that invest in
25

Monitors and consultants imposed in corporate resolutions are counted based on a variety of considerations. Where the
resolution involves both a parent and a subsidiary and/or both the DOJ and the SEC, whether more than one
monitor/consultant is counted depends upon whether one individual appears to be serving in multiple capacities or multiple
individuals appear to be serving in different capacities. This analysis is based upon the corporate resolution documents and, if
necessary, third-party resources.

26

See, e.g., John P. Cronan, Principal Deputy Assistant Att’y Gen., U.S. Dep’t of Justice Crim. Div., Remarks at the 3rd Annual
GIR Live DC Fall Event (Oct. 25, 2018), https://www.justice.gov/opa/speech/principal-deputy-assistant-attorney-generaljohn-p-cronan-justice-department-s-criminal-1.

13

strong compliance measures.” 27 The DOJ’s limited use of compliance monitors and consultants in
corporate resolutions during the two years of the Trump administration is consistent with such statements,
as well as with both the FCPA Corporate Enforcement Policy, which provides that the Fraud Section
generally will not require the appointment of a monitor if a company has implemented an effective
compliance program at the time of the resolution, and the Benczkowski Memorandum, which emphasizes
that a company’s remediation efforts may obviate the need to impose an independent monitor under certain
circumstances.

Review of Select Corporate Resolutions
In 2018, the DOJ and the SEC resolved a combined 20 corporate enforcement actions. We summarize
below select resolutions from the past year.
PAC and Panasonic
On April 29, the DOJ entered into a deferred prosecution agreement with California-based PAC, a whollyowned subsidiary of Panasonic Corporation (“Panasonic”), in connection with a one-count criminal
information charging PAC with violations of the internal accounting controls and books-and-records
provisions of the FCPA. 28 To resolve the matter, PAC, which manufactures in-flight entertainment systems,
agreed to pay a criminal penalty of approximately $137 million and accepted the imposition of an
independent compliance monitor for two years. In a related proceeding concerning the same conduct,
Panasonic consented to a cease-and-desist order with the SEC and agreed to pay approximately $143
million in disgorgement, including prejudgment interest, to settle allegations of violations of the antibribery, books-and-records, and internal accounting controls provisions of the FCPA and the anti-fraud
provisions of the securities laws. 29 The combined amount of U.S. criminal and regulatory penalties to be
paid exceeds $280 million.
PAC admitted that, between 2007 and 2013, employees, including senior executives, retained as a
consultant a foreign official, who was involved in negotiating a lucrative contract amendment with PAC on
behalf of a state-owned Middle Eastern airline, and a consultant for a domestic airline, who obtained
confidential, non-public business information for PAC. Payments to these individuals were falsely recorded
27

Rod J. Rosenstein, Deputy Att’y Gen., U.S. Dep’t of Justice, Remarks at the 32nd Annual ABA National Institute on White
Collar Crime (Mar. 2, 2018), https://www.justice.gov/opa/speech/deputy-attorney-general-rosenstein-delivers-remarks-32ndannual-aba-national-institute.

28

See Deferred Prosecution Agreement, U.S. v. Panasonic Avionics Corp., No. 18-CR-00118 (D.D.C. Apr. 30, 2018); Press
Release, U.S. Dep’t of Justice, Panasonic Avionics Corporation Agrees to Pay $137 Million to Resolve Foreign Corrupt Practices
Act Charges (Apr. 30, 2018), https://www.justice.gov/opa/pr/panasonic-avionics-corporation-agrees-pay-137-million-resolveforeign-corrupt-practices-act; see also Client Memorandum, Paul, Weiss, Rifkind, Wharton & Garrison LLP, Panasonic
Reaches Global Settlement with DOJ and SEC Over FCPA Violations (May 8, 2018),
https://www.paulweiss.com/practices/litigation/anti-corruption-fcpa/publications/panasonic-reaches-global-settlementwith-doj-and-sec-over-fcpa-violations?id=26393.

29

See In the Matter of Panasonic Corp., Exchange Act Release No. 83128 (Apr. 30, 2018),
https://www.sec.gov/litigation/admin/2018/34-83128.pdf.

14

as legitimate consulting services in Panasonic’s books and records. PAC also used sales agents that did not
meet the company’s diligence requirements and recognized revenue prematurely.
According to the charging documents, PAC’s internal accounting controls were not reasonably designed to
ensure that funds paid to purported consultants were used in accordance with the law and were properly
recorded in PAC’s, and ultimately Panasonic’s, books and records. 30 Between 2007 and 2013, PAC paid a
former employee now working as a consultant to one of its largest American airline customers $825,000 in
exchange for non-public information regarding the American airline. The former employee also evaluated
bids submitted by PAC and other vendors for contracts to be awarded by the airline customer. Between
2008 and 2013, PAC earned over $22 million in profits attributable to business from the American airline
customer on three different programs in which the former employee had some involvement.
Société Générale/SGA N.V. and Legg Mason
On June 4, the DOJ announced a pair of FCPA resolutions, one involving Paris-based Société Générale and
its wholly-owned subsidiary, SGA N.V., and the other involving Maryland-based Legg Mason, Inc. 31 In
August, Legg Mason entered into a separate resolution with the SEC. 32 The various resolutions related to
the same scheme to bribe Libyan government officials, and the Société Générale resolution also covered
other charges.
Société Générale and SGA N.V. agreed to pay over $860 million in penalties to resolve criminal charges in
the United States and France in connection with charges of bribery and interest rate manipulation. Of the
penalties assessed, $585 million related to the bribery charges—with the DOJ crediting half the amount
(over $292 million) to Société Générale for payments the company will make to the Parquet National
Financier (the “PNF”), the French financial prosecutorial authority—and $275 million related to the interest
rate manipulation charges. 33 Société Générale agreed to enter into a three-year deferred prosecution
agreement with the DOJ to resolve charges of conspiracy to violate the anti-bribery provisions of the FCPA
and transmission of false commodities reports. Despite the large penalty, the DOJ did not require Société
Générale to retain an independent monitor, reportedly because of Société Générale’s substantial

30

See Deferred Prosecution Agreement at A-8, U.S. v. Panasonic Avionics Corp., No. 18-CR-00118 (D.D.C. Apr. 30, 2018).
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See Deferred Prosecution Agreement, U.S. v. Société Générale S.A., No. 18-CR-253 (E.D.N.Y. June 5, 2018); Press Release, U.S.
Dep’t of Justice, Société Générale S.A. Agrees to Pay $860 Million in Criminal Penalties for Bribing Gaddafi-Era Libyan
Officials and Manipulating LIBOR Rate (June 4, 2018); Plea Agreement, U.S. v. SGA Société Générale Acceptance, N.V., No.
18-CR-274 (E.D.N.Y. June 5, 2018); Press Release, U.S. Dep’t of Justice, Legg Mason Inc. Agrees to Pay $64 Million in Criminal
Penalties and Disgorgement to Resolve FCPA Charges Related to Bribery of Gaddafi-Era Libyan Officials (June 4, 2018); see
also Client Memorandum, Paul, Weiss, Rifkind, Wharton & Garrison LLP, Société Générale and Legg Mason to Pay Nearly
$650 Million to Resolve DOJ Investigation of Libyan Bribery Scheme (June 7, 2018).
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See In the Matter of Legg Mason, Inc., Exchange Act Release No. 83948 (Aug. 27, 2018),
https://www.sec.gov/litigation/admin/2018/34-83948.pdf.
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In addition to the criminal penalties, Société Générale will pay $475 million in regulatory penalties and disgorgement to the
U.S. Commodity Futures Trading Commission (“CFTC”) in connection with the interest rate manipulation charges.
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cooperation with the DOJ, its remediation efforts, and the fact that it is subject to ongoing monitoring by
France’s anti-corruption authority.
SGA N.V. entered a guilty plea on June 5 to the charge of conspiracy to violate the FCPA’s anti-bribery
provisions.
Investment management firm Legg Mason entered into a three-year non-prosecution agreement with the
DOJ and agreed to pay $64.2 million to resolve the DOJ’s investigation into FCPA violations in connection
with Legg Mason’s participation in the same Libyan bribery scheme. The $64.2 million payment includes
a penalty of $32.6 million and disgorgement of $31.6 million, which will be credited against disgorgement
paid to other law enforcement authorities—seemingly including the SEC 34—within the first year of the
agreement. Legg Mason also agreed to pay a $34 million fine to the SEC.
The DOJ enforcement action is notable not only for the size of the penalty, but also because it is the first
coordinated action between French authorities and the DOJ in a foreign corruption case. The resolution
seemingly also illustrates the DOJ’s new policy against “piling on” multiple penalties by different
enforcement agencies for the same conduct. DOJ spokesman Mark Pettit said that, “[i]n reaching the
criminal resolution, the [DOJ] was careful to adhere to the [“piling on”] policy,” noting that the policy
“requires coordination with other federal and state enforcement authorities and consideration of the
amount of penalties paid by the company to those authorities in order to avoid unnecessary or duplicative
penalties” and “is intended to ensure that the [DOJ] only pursues sanctions that are proportionate to the
defendants’ conduct and the legitimate goals of law enforcement.” 35
Petrobras
On September 27, the DOJ and the SEC announced coordinated enforcement resolutions with Petrobras,
the Brazilian state-owned energy company, in connection with numerous schemes to bribe Brazilian public
officials. 36 Specifically, the DOJ and the SEC alleged that, between 2003 and 2012, senior Petrobras
executives, many of whom served as company board members, worked with the company’s largest
contractors to inflate the cost of its infrastructure projects by billions of dollars in exchange for billions of
dollars in kickbacks, which were paid to the Petrobras executives and to politicians and political parties
responsible for appointing those executives to their positions.
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See Press Release, U.S. Sec. & Exch. Comm’n, Legg Mason Charged With Violating the FCPA (Aug. 27, 2018),
https://www.sec.gov/news/press-release/2018-168.
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Violations (Sept. 27, 2018), https://www.justice.gov/opa/pr/petr-leo-brasileiro-sa-petrobras-agrees-pay-more-850-millionfcpa-violations; In the Matter of Petróleo Brasileiro S.A. – Petrobras, Exchange Act Release No. 84295 (Sept. 27, 2018),
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The DOJ entered into a non-prosecution agreement with Petrobras, and the company agreed to pay a
criminal penalty of $853.2 million to resolve the matter. Separately, to resolve the SEC investigation,
Petrobras agreed to the entry of a cease-and-desist order, and to pay $933.5 million in disgorgement and
prejudgment interest, for a total of nearly $1.8 billion between the two resolutions. Neither the DOJ nor
the SEC imposed an independent compliance monitor, citing the understanding that Petrobras will enter
into a separate resolution with Brazilian authorities and will be subject to unspecified oversight.
An unusual feature of these settlements is that U.S. authorities will recover only a relatively small portion
of the total penalties assessed. Petrobras will pay to U.S. authorities only 20 percent, or $170.6 million, of
the penalty assessed in the non-prosecution agreement, and the remaining 80 percent ($682.6 million) to
Brazilian authorities to be placed in a special fund for social and educational programs to promote
transparency and compliance in Brazil’s public sector. 37 In addition, the $933 million settlement with the
SEC may be offset completely by payments Petrobras makes in a related securities class action, which
settled in September for nearly $3 billion, 38 effectively wiping out the entire SEC settlement amount.
The extraordinary leniency reflected in the resolutions seemingly is attributable at least in part to the DOJ’s
new “piling on” policy. As Principal Deputy Assistant General John P. Cronan explained, the policy “meant
crediting amounts being paid to the [SEC] and Brazilian authorities, with Brazil receiving 80 percent, or
about $682 million, and the [DOJ] and the SEC each receiving 10 percent, or about $85 million.” 39 He
further stated that “in agreeing to a non-prosecution agreement with Petrobras, rather than pursuing a
harsher resolution, the [DOJ] took into account that Brazil was entering into a resolution with Petrobras
and that Brazilian authorities would be maintaining oversight of Petrobras as a state-owned entity.” Other
factors contributing to this exceptional treatment of Petrobras might also include the perception that
Petrobras is in some ways a victim of this massive corruption scheme 40 and the fact that Petrobras is not
only a state-owned enterprise but also is closely associated with the Brazilian state. 41
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See Press Release, Petrobras, Petrobras Reaches Coordinated Resolutions with Authorities in the United States and Agreement
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Enforcement Actions Against Individuals
Based on publicly filed charging instruments, in 2018, the DOJ brought FCPA charges against ten
individuals and the SEC brought charges against two individuals. 42 The number of individual prosecutions
brought by the DOJ under the FCPA is down from the highs of last year, but overall both the DOJ and the
SEC numbers are in line with fluctuations in recent years. Unlike last year, when most of the individual
enforcement actions were ancillary to corporate resolutions, that was true of only one individual
enforcement action this year.

FCPA INDIVIDUAL ENFORCEMENT ACTION RESOLUTIONS 2014-2018
As in most recent years, in 2018, the DOJ was more active than the SEC in bringing FCPA actions against
individuals. As compared with the DOJ, the SEC seemingly has not made FCPA actions against individuals
a priority. In 2018, the DOJ reaffirmed its commitment to prioritizing prosecutions of individuals. For
example, in November, DAG Rosenstein emphasized that “[f]ocusing on individual wrongdoers is an
important aspect of the Department’s FCPA program” and that “pursuing individuals responsible for

42

Included in these totals are individual prosecutions and enforcement actions for FCPA charges, but not for other charges, such
as money laundering or racketeering. Actions are listed in the year of the initial filing of FCPA charges, even if unsealed in a
later year, which may result in changes to the totals for past years, as indictments from past years are unsealed.
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wrongdoing will be a top priority in every corporate investigation.” 43 The co-directors of the SEC’s Division
of Enforcement also have stated that individual accountability remains a priority. 44
One individual was convicted of FCPA and money laundering violations following a jury trial in the
Southern District of New York. Patrick Ho, the former head of the China Energy Fund Committee, a nongovernmental organization based in Hong Kong and Arlington, Virginia, paid millions of dollars in bribes
to top officials of Chad and Uganda in exchange for business advantages for a multi-billion dollar Chinese
conglomerate that operates internationally in multiple sectors, including oil, gas, and banking. 45
Six individuals—five of whom were charged in prior years—also pleaded guilty to FCPA charges. Among
these individuals was Joo Hyun (“Dennis”) Bahn, a real-estate broker, who pleaded guilty to one count of
conspiracy to violate the FCPA and one count of violating the FCPA. 46 Bahn pleaded guilty in connection
with his role in a scheme to bribe a foreign official in the Middle East to secure a real-estate deal for a South
Korean construction company. Bahn also settled FCPA charges with the SEC relating to the same conduct. 47
No charges have been brought by the DOJ or the SEC against Bahn’s employer, Colliers International, which
was largely a victim of the bribery scheme and which did not profit from the never-completed real estate
transaction.
The DOJ—with the assistance of its Organized Crime Drug Enforcement Task Force (“OCDETF”)—was
particularly active in prosecuting individuals involved in an international bribery and money laundering
scheme to pay billions of dollars to high-level officials in Venezuela, including Venezuela’s former treasurer
and officials of Venezuela’s state-owned energy company, Petroleos de Venezuela S.A. (“PDVSA”). 48 Two
of the three individuals whose FCPA charges from prior years were unsealed in 2018 were former
Venezuelan government officials, who each were charged with conspiracy to violate the FCPA and
conspiracy to commit money laundering for their alleged participation in the scheme. 49 Also, two of the six
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individuals who pleaded guilty to FCPA charges in 2018 did so in connection with this scheme. 50 Relatedly,
in cases not involving FCPA charges, in 2018 the DOJ announced eight guilty pleas and numerous charges
against individuals involved in this scheme. 51 According to the DOJ, the alleged conspirators include
former Venezuelan officials, professional third-party money launderers, members of the Venezuelan elite,
and business owners.
As in past years, the DOJ also brought non-FCPA criminal charges against other individuals—including
both corrupt officials and the facilitators of corruption—under the money laundering, wire fraud, and Travel
Act statutes. For example, the DOJ’s investigation into Transport Logistics International Inc. (“TLI”), in
connection with a scheme that involved the bribery of an official at a subsidiary of Russia’s State Atomic
Energy Corporation, resulted in both FCPA and non-FCPA charges. 52 The DOJ brought and resolved
charges against TLI in 2018 for conspiracy to violate the FCPA, and also brought FCPA, wire fraud, and
money laundering charges against TLI’s co-president. The DOJ previously, in 2015, brought FCPA and
money laundering charges against a Russian government official, and FCPA and wire fraud charges against
another TLI co-president; both individuals previously pleaded guilty.
Looking forward, FCPA trials against four individuals are scheduled to commence in 2019. 53

Legal Developments Affecting Enforcement Tools
In 2018, significant legal developments affected the DOJ’s and the SEC’s tools for enforcing the FCPA and
resolving cases. First, in Digital Realty Trust Inc. v. Somers, the U.S. Supreme Court held that individuals
who report alleged misconduct internally, but not to the SEC, are not covered by the anti-retaliation
provisions of the Dodd-Frank Act. Second, in United States v. Hoskins, the U.S. Court of Appeals for the
Second Circuit held that a foreign national who does not otherwise fall within the specific categories of
defendants enumerated in the FCPA cannot be held liable for violating the FCPA under accomplice liability
theories. These legal developments and their potential implications are discussed below.
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Digital Realty Trust Inc. v. Somers
In Digital Realty Trust, Inc. v. Somers, the Supreme Court unanimously held that individuals who report
alleged misconduct internally, but not to the SEC, are not covered by the anti-retaliation provisions of the
Dodd-Frank Act, 15 U.S.C. § 78u-6(h). 54 This reporting requirement distinguishes the Dodd-Frank Act from
the Sarbanes-Oxley Act, which provides certain protections for individuals who report alleged securities
violations internally.
Prior to this decision, whistleblowers overwhelmingly reported their concerns internally before reporting
them to the SEC. According to the SEC’s 2017 Annual Report to Congress, approximately 83 percent of
whistleblowers who received monetary awards under Dodd-Frank raised their concerns internally before
reporting to the SEC. 55 Employees who only report internally now may still seek relief under the antiretaliation provisions of Sarbanes-Oxley, but they must meet the shorter statute of limitations and exhaust
administrative remedies before seeking relief in federal court.
Digital Realty thus may discourage employee use of internal reporting systems and encourage immediate
reporting to the SEC, including with respect to FCPA-related issues. By discouraging employees from
utilizing internal reporting systems, Digital Realty may also weaken the role of corporate compliance
programs, which generally encourage internal reporting as an early warning system to protect against fraud
and other securities violations.
The decision does not appear to affect whistleblowers’ abilities to collect awards under the SEC’s
Whistleblower Program.
Digital Realty serves as a reminder that, irrespective of the current level of white collar enforcement
activity, companies must remain vigilant on compliance matters.
United States v. Hoskins
On August 24, the Court of Appeals for the Second Circuit held in United States v. Hoskins that a foreign
national who does not otherwise fall within the specific categories of defendants enumerated in the FCPA
cannot be held liable for violating the FCPA under an accomplice liability theory. 56 Stating that the FCPA
does not “purport[] to rule the world,” the Second Circuit held that the DOJ cannot skirt the FCPA’s
54
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“carefully-drawn limitations” by relying on conspiracy and aiding and abetting theories of liability 57 to
assert jurisdiction over foreign nationals who are solely acting abroad and otherwise fall outside the
categories of persons liable under the FCPA. The Second Circuit reaffirmed, however, that a foreign
national acting as an agent of a U.S. issuer or domestic concern—which is a specific category of defendants
set out in the FCPA—may be liable even without engaging in criminal activity in the territory of the United
States. Although Hoskins involved an individual foreign defendant, the Second Circuit’s decision has
implications for foreign companies, which may also be covered by the FCPA. 58
The Second Circuit’s opinion, which is among the few appellate decisions construing the FCPA, limits the
DOJ’s ability to prosecute foreign persons—either individuals or companies—for FCPA violations based
solely on conspiracy or aiding and abetting theories of liability unless they travel to or engage in proscribed
conduct in the territory of the United States. The opinion flatly contradicts the DOJ and SEC’s FCPA
Resource Guide, issued in 2012, which sets forth the government’s view that a foreign national or company
also may be liable under the FCPA based on conspiring with or aiding and abetting an issuer or domestic
concern. 59 However, the opinion leaves open the possibility that, where supported by the facts, the
government still may prosecute foreign nationals as agents of U.S. issuers and domestic concerns. Whether
the DOJ actually proceeds against Hoskins on this theory, and, if so, how it seeks to establish agency, will
be instructive.
It also remains to be seen whether this decision undercuts the DOJ’s ability to bring charges against foreign
persons based on a theory that such persons directed or arranged U.S.-dollar payments that flow through
the U.S. banking system, but without any physical presence of those foreign persons in the United States.
The Second Circuit’s decision does not address this point directly, but includes discussion of the FCPA’s
language and legislative history that suggests that the Circuit may be of the view that such circumstances
are not sufficient to give rise to jurisdiction. This part of the Second Circuit’s opinion, however, is not
necessary to its holding, and we expect the DOJ to defend vigorously its ability to prosecute foreign persons
engaging in criminal activity in the territory of the United States, including by causing U.S.-dollar payments
to transit through the U.S. financial system.
Hoskins also may have important implications for foreign companies, particularly those that conduct
international business through joint ventures, consortia, and other teaming arrangements that involve U.S.
companies (“domestic concerns”) and/or U.S.-listed companies (U.S. or foreign “issuers”). In light of
57
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Hoskins’s rejection of the conspiracy and aiding and abetting theories—which have served as the
jurisdictional basis for multiple settled FCPA actions in which the DOJ charged non-U.S. companies that
were neither domestic concerns nor issuers 60—foreign companies subject to DOJ or SEC investigations
solely because of their business association with a domestic concern or issuer now may have stronger
jurisdictional defenses.

Multi-Jurisdictional Coordination
U.S. authorities in 2018 continued to achieve significant successes in the fight against global corruption by
coordinating with and leveraging the resources of their foreign counterparts, as demonstrated by the
resolutions with Petrobras, Société Générale, SGA N.V., and Legg Mason, described above. These successes
continue to reflect both the U.S. government’s commitment to international cooperation and the more
aggressive stances foreign governments are taking to address international corruption.
Senior DOJ and SEC officials in the Trump administration continue to affirm publicly the agencies’
commitments to coordinating with foreign authorities and have said that such coordination is increasing.
For example, DAG Rosenstein explained that the DOJ “work[s] every day with partners around the globe
to root out and punish misconduct that distorts markets and corrupts political systems” and that “[a]nyone
who considers committing fraud with the hope of hiding their misconduct in foreign jurisdictions, should
know that the arm of American law enforcement is long.” 61 SEC Division of Enforcement Co-Director Peikin
in December similarly stated that “[c]ollaboration with international regulators and law enforcement is
critical to the SEC’s civil law enforcement success” and observed that “the level of cooperation and
coordination among regulators and law enforcement worldwide is on a sharply upward trajectory,
particularly in matters involving corruption.” 62
For example, there have been numerous developments in the worldwide investigation into the alleged
misappropriation of more than $4.5 billion in funds by senior government officials from 1Malaysia
Development Berhad (“1MDB”), the state-owned strategic development company. Malaysian authorities
arrested and charged former Malaysian Prime Minister Najib Razak with money laundering and various
other offenses, to which he subsequently pleaded not guilty. 63 Ahmad Zahid Hamidi, former deputy prime
minister to Prime Minister Razak, also was charged by Malaysian authorities with corruption offenses and
pleaded not guilty. Malaysian authorities additionally arrested eight former officers of the Malaysian
External Intelligence Organization, including its former chief, in connection with allegations that they
60
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misappropriated government funds. 64 Separately, the DOJ brought FCPA charges against three individuals
in connection with the 1MDB investigation, including a Malaysian financier, Low Taek Jho, and two former
bankers. 65 In response to a request from the DOJ, Indonesia impounded in Bali and agreed to convey to
Malaysia a $250 million luxury yacht belonging to Low. 66
Authorities in the United States and Mexico have coordinated in the ongoing trial of drug cartel kingpin
Joaquín (“El Chapo”) Guzmán Loera in the Eastern District of New York. 67 Guzmán is being tried on a 17count indictment that includes charges of drug trafficking, murder conspiracy, and money laundering. 68
During his trial, a witness testified that Guzmán paid vast sums in bribes to top Mexican officials, including
a $100 million bribe to former Mexican president Enrique Peña Nieto 69; this bribery has not been charged
as a separate offense.
The new anti-bribery and anti-corruption provisions in the United States-Mexico-Canada Agreement
(“USMCA”), which is scheduled to replace the North American Free Trade Agreement (“NAFTA”) on
January 1, 2020, further reflect multi-jurisdictional coordination. The USMCA requires its signatories to
adopt and enforce measures to combat corruption, promote integrity among public officials, and encourage
the private sector to help combat corruption. 70

Foreign Jurisdictions Investigating and Prosecuting Corruption
In addition to U.S.-led enforcement, other jurisdictions took significant strides to investigate and prosecute
corrupt actors. Authorities in many countries announced investigations and prosecutions of allegedly
corrupt officials, and a startling number of current and former government officials, including former heads
of state, were convicted and sentenced in connection with corruption charges. Foreign authorities in certain
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jurisdictions also continued to pursue corporate enforcement. In addition, a number of foreign
jurisdictions took a variety of measures to enhance their anti-corruption laws. Several countries
implemented laws imposing criminal liability on domestic and foreign companies, and a significant
legislative trend was the introduction of alternative forms of corporate resolutions short of criminal
convictions.
Asia
In China, Lu Wei, China’s former Internet regulator, pleaded guilty to committing bribery. 71 Sun Zhengcai,
former Chongqing Party secretary and member of the Politburo, pleaded guilty to taking bribes of more
than $26.7 million and was sentenced to life in prison. 72
The Standing Committee of the National People’s Congress adopted amendments, which took effect in
January 2018, to the country’s Anti-Unfair Competition Law, which specify the range of prohibited
recipients of bribes and expand the definition of prohibited bribery to include bribery for the purpose of
obtaining a competitive advantage. 73 The amendments also impose, with limited exceptions, vicarious
liability on employers for bribery committed by employees, and provide for increased penalties. China also
amended its Criminal Procedure Law to codify rules encouraging cooperation in government investigations
and to introduce trials in absentia, including for bribery and corruption. 74
In addition, China adopted the PRC Supervision Law, which creates commissions with broad authority to
supervise public functionaries who exercise public power, including by investigating occupation-related
wrongdoings and criminal activities. 75 The commissions have “retention in custody” authority to detain
suspects for prolonged periods while investigating serious corruption cases. Amnesty International has
criticized the Supervision Law, and particularly the retention in custody provisions, as a threat to human
rights in China. 76
China also adopted—prior to the announcement of the China Initiative—the Law on International Criminal
Judicial Assistance, which prohibits individuals and entities in China from providing foreign countries with
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evidence or assistance in criminal investigations, absent authorization from Chinese authorities. 77 The
legislation purportedly is intended to strengthen international cooperation without harming China’s
sovereignty, security, and social interests, or violating China’s laws.
India passed the Prevention of Corruption (Amendment) Act, which criminalizes giving an “undue
advantage” to a public official, establishes criminal liability for companies, and creates a specific offense
penalizing corporate management. 78
In Japan, the government introduced a plea bargaining system. 79 The first plea bargain was entered in
July 2018 between the Tokyo District Public Prosecutors Office and Mitsubishi Hitachi Power Systems,
relating to the company’s allegedly illegal payment to a Thai official to avoid delay in unloading cargo in
Thailand. 80 The new plea bargaining system allows individuals and companies to negotiate reduced
criminal sentences in exchange for providing information regarding third parties suspected of or charged
with particular offenses, including crimes of corruption.
Singapore passed legislation introducing a legal mechanism akin to U.S. deferred prosecution
agreements, which is available to companies accused of offenses including corruption and money
laundering. 81
In South Korea, following an almost year-long trial, former president Park Geun-hye was convicted in
April of multiple criminal charges, including bribery, for conspiring with her confidante, Choi Soon-sil, to
pressure numerous business groups to donate approximately $72 million to two non-profit organizations
controlled by Choi in exchange for various favors. 82 President Park was sentenced to 25 years in prison and
a nearly $18 million fine was imposed, after an appellate court increased her sentence, having found she
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accepted more in bribes than previously believed. 83 Choi, who was convicted of receiving bribes from South
Korean companies, was sentenced to 20 years’ imprisonment. 84 Shin Dong-bin, chairman of the Lotte
Group, who was convicted on related corruption charges, was sentenced to two-and-a-half years in prison,
but his sentence subsequently was suspended and he was released. 85
Jay Y. Lee, the de facto head of Samsung, was released from prison, after serving approximately one year,
when an appellate court reduced his sentence to two-and-a-half years and suspended it. 86 Lee was convicted
of allegedly authorizing a payment to Choi to obtain government support for a merger between Samsung
affiliates. 87
Lee Myung-bak, South Korea’s president from 2008 to 2013, was imprisoned for 15 years on charges of
bribery, embezzlement, and tax evasion. 88 President Lee allegedly received approximately $10 million in
bribes from various sources and embezzled $22 million. President Lee also is accused of using his
presidential power to help settle a legal case.
Europe and the Middle East
In March, a court in France ordered former President Nicolas Sarkozy to stand trial on various corruption
charges, and in October he lost his first appeal of that decision. 89 Whether he ultimately stands trial will
depend upon the outcome of a second appeal. French authorities also are investigating him in connection
with allegations that his 2007 election campaign received illegal financing from Muammar Gaddafi of
Libya. 90
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French authorities entered into the country’s first deferred prosecution agreements relating to corruption
charges. 91 These deferred prosecution agreements were with two companies (Kaefer Wanner and Set
Environnement), which were alleged to have paid bribes to retain their maintenance contracts for thermal
power stations. Compliance monitoring by the French Anticorruption Agency was imposed on both
companies, they were required to disgorge ill-gotten profits, and one was required to pay an additional
penalty.
In addition, France’s Supreme Court held that double jeopardy under the International Covenant on Civil
and Political Rights did not prevent authorities from prosecuting a French company that entered into a plea
agreement on related charges in the United States. 92 The court found that the relevant provision of the
treaty did not apply to investigations and convictions by foreign sovereigns.
In Greece, eight former ministers and two former prime ministers were named in an investigation into
pharmaceutical company Novartis A.G. regarding alleged payments to public officials to increase
subscriptions to their products at public hospitals. 93 They denied the allegations.
Latin America
In Argentina, in the so-called “Notebooks Scandal,” handwritten notebooks—kept by a driver for a
Ministry of Planning official with significant political ties—allegedly detailed hundreds of millions of dollars
of bribes paid to government officials in the energy and construction sectors, in exchange for public works
contracts. 94 More than a dozen former government officials and 30 businessmen reportedly have been
implicated in the scandal. 95 Cristina Kirchner, former president and current senator, has been charged with
related corruption offenses, and a federal appeals court ruled that she should face trial on these charges. 96
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Argentina also introduced deferred and non-prosecution agreements, which may be granted to companies
that cooperate with prosecuting authorities. 97
Additionally, Argentina’s Law 27.401, which was enacted in December 2017 and came into effect in March
2018, imposes strict liability for various offenses, including active domestic bribery, transnational bribery,
and participating in the offense of illicit enrichment of public officials, whether committed directly or
indirectly. 98
In Brazil, an appellate court upheld the conviction of former president Luiz Inácio Lula da Silva on
corruption and money laundering charges, and extended his sentence from ten to 12 years in prison. 99
Brazil’s Supreme Court subsequently ruled that he must begin serving his sentence while appealing his
conviction. 100
Authorities in Colombia are investigating Odebrecht S.A., the Brazilian construction conglomerate, and
Grupo Aval, Colombia’s largest financial group, in connection with a $1.6 billion contract to build a highway
linking the capital region and the Caribbean coast. 101 Documents and recordings allegedly reflect more than
$30 million in payments by Odebrecht and Grupo Aval for non-existent consultancies, some of which may
have been used to bribe politicians. Odebrecht admitted to the DOJ, as part of its 2016 settlement, that it
paid $11 million in bribes in connection with this contract, whereas Grupo Aval publicly has denied
knowledge of the payments.
In Guatemala, in connection with a different highway contract, Odebrecht reached an agreement with the
Guatemala Attorney General’s Office to pay $17.9 million to compensate for a bribe of the same amount
that company executives paid a government official in 2012 in exchange for the $300 million contract. 102
Former Guatemalan president Álvaro Colom and nine former members of his cabinet (including Juan
Alberto Fuentes Knight, a former Guatemalan finance minister and chairman of Oxfam International) were
arrested in an ongoing corruption investigation. 103 In addition, former Guatemalan presidential candidate
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Manuel Baldizon, who is wanted in Guatemala on bribery and money laundering charges relating to the
Odebrecht investigation, sought asylum in the United States after he was arrested while trying to enter the
country. 104
In Peru, President Pedro Pablo Kuczynski resigned in March after being implicated in the ongoing
investigation into Odebrecht. 105 He denies wrongdoing.
Peru also passed a law, which became effective January 1, 2018, which imposes independent criminal
liability on legal entities for local and foreign bribery, with violations punishable by fine, debarment from
government contracting, and dissolution. 106 Under the new law, corporate entities may face criminal
liability for the illegal conduct of their agents or employees, provided those individuals are acting within the
scope of their agency or employment and the illegal conduct is intended to provide a benefit to the corporate
entity.
In addition, Odebrecht’s Peruvian unit reached a deal with Peruvian authorities to pay a fine of between
$180 and $200 million, in addition to providing evidence about the officials it bribed, which will allow it to
continue to operate in the country. 107
North America
Canada created a legal regime for “remediation agreements,” similar to U.S. deferred prosecution
agreements, to resolve corporate offenses under the Criminal Code and the Corruption of Foreign Public
Officials Act. 108 The legislation directs prosecutors to consider a number of factors in deciding whether to
negotiate a remediation agreement, such as whether the organization has previous convictions, sanctions,
or settlements for similar offenses. Remediation agreements also are subject to judicial approval, requiring
a judicial finding that the agreement is in the public interest and its terms are fair, reasonable, and
proportionate.
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Notably, in October, Canadian prosecutors declined to enter into a remediation agreement with SNCLavalin Group Inc., Canada’s largest engineering and construction company, in connection with charges
from 2015 of attempted bribery and fraud. 109 According to the public prosecutor’s office, the criteria for
remediation agreements were not satisfied.

Multilateral Development Bank Sanctions
In 2018, as in prior years, the World Bank Group debarred or otherwise sanctioned considerably more
individuals and entities than other multilateral development banks (“MDBs”). The World Bank Group
imposed 177 debarments, whereas the Inter-American Development Bank imposed 48, the Asian
Development Bank imposed seven, the European Bank for Reconstruction and Development imposed
three, and the African Development Bank imposed eight. 110 Thirty-three of the debarments imposed by the
World Bank and eight of the debarments imposed by the Inter-American Development Bank were based,
at least in part, on corrupt practices. The other MDBs do not appear to have imposed any debarments based
on corrupt practices.
The longest debarments based in part on corrupt practices were by the Inter-American Development Bank,
which debarred Guatemalan Julio Enrique Reyna Arreaga, Ecuadorian Leonardo Iván Noblecilla
Sotomayor, and Equadorian company Nobsaconstrucciones S.A. each for 12 years. 111
Unfortunately, limited conclusions about MDB corruption enforcement can be drawn from this data.
Debarments of affiliates of the same company generally are reported as separate debarments, such that
debarment statistics do not reflect the number of distinct investigations that have resulted in debarments.

Looking Forward Int0 2019
As we predicted last year, it appears that U.S. authorities have continued to focus on themes such as
individual accountability, providing companies with incentives for self-disclosure and cooperation,
corporate compliance, transparency, multi-jurisdictional coordination, and international cooperation.
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Brazil, Venezuela, and the entire Latin American region are areas of significant investigative activity, and
such activity appears likely to continue for some time. Statements by senior Trump administration officials,
policies implemented by the DOJ, and recent corporate and individual enforcement trends reflect these
ongoing themes.
We expect the focus on these themes to continue in 2019, and we note that, if confirmed as Attorney
General, William Barr is unlikely to shift the DOJ’s priorities. In his first term as Attorney General in the
George H. W. Bush administration, Barr demonstrated a business-friendly approach to FCPA enforcement.
In 1992, the DOJ, under Barr’s leadership, published a final rule enabling issuers and domestic concerns to
obtain an opinion of the Attorney General regarding whether, under the DOJ’s existing enforcement policy,
a proposed transaction would violate the FCPA’s anti-bribery provisions and lead the DOJ to take
enforcement action. 112 Notably, that Opinion Procedure has fallen into disuse, with the last such opinion
issued in 2014. 113
We look forward to providing you with further updates on these and other developments in 2019.
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*

*
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https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2014/11/14/14-02.pdf.

32

This memorandum is not intended to provide legal advice, and no legal or business decision should be based
on its content. Questions concerning issues addressed in this memorandum should be directed to:
H. Christopher Boehning
+1-212-373-3061
cboehning@paulweiss.com

David W. Brown
+1-212-373-3504
dbrown@paulweiss.com

Roberto Finzi
+1-212-373-3311
rfinzi@paulweiss.com

Harris Fischman
+1-212-373-3306
hfischman@paulweiss.com

Christopher D. Frey
+011-81-3-3597-6309
cfrey@paulweiss.com

Michael E. Gertzman
+1-212-373-3281
mgertzman@paulweiss.com

Brad S. Karp
+1-212-373-3316
bkarp@paulweiss.com

Mark F. Mendelsohn
+1-202-223-7377
mmendelsohn@paulweiss.com

Alex Young K. Oh
+1-202-223-7334
aoh@paulweiss.com

Jacqueline P. Rubin
+1-212-373-3056
jrubin@paulweiss.com

Farrah R. Berse
+1-212-373-3008
fberse@paulweiss.com

Peter Jaffe
+1-202-223-7326
pjaffe@paulweiss.com

Justin D. Lerer
+1-212-373-3766
jlerer@paulweiss.com

Associates Meredith A. Arfa and Jonathan Silberstein-Loeb and Law Clerk Nicholas A. Butto
contributed to this client alert.

33

