March 16, 2020

UPDATE: Force Majeure Under the Coronavirus (COVID-19)
Pandemic
The coronavirus (COVID-19) pandemic has impacted the ability of businesses around the globe to maintain
operations and fulfill existing contractual obligations. In just a matter of days, the World Health
Organization (“WHO”) declared COVID-19 a pandemic,1 governments imposed unprecedented travel,
movement, and large-gathering restrictions,2 U.S. cities and states instituted restrictive interventions,
including shuttering public schools and prohibiting dine-in service at restaurants,3 and companies and
organizations from all sectors experienced severe business interruptions or canceled events due to a
combination of government regulations on large gatherings and contagion concerns.4 The fast-paced
evolution of the COVID-19 pandemic gives rise to new events every day that affect a party’s ability to excuse
contractual nonperformance through either force majeure provisions or other mechanisms. We have also
seen a sharp rise in insurance claims for coverage of losses resulting from business interruptions.5 This
memorandum serves as a follow-on to the Force Majeure in the Wake of the Coronavirus (COVID-19) alert
issued March 3, 2020, taking into account recent developments and their impact on parties’ ability to
invoke force majeure, and outlining alternative common law excuses of nonperformance where contracts
are silent on the issue.
Force Majeure Provisions and the Impact of Recent Events
As outlined in the March 3 Memorandum, force majeure clauses excuse a party’s nonperformance under a
contract when extraordinary events prevent a party from fulfilling its contractual obligations.6 The
applicability of a force majeure provision is contract-specific, and there is a high bar for invocation of such
a clause. Recent events, including the declaration of COVID-19 as a “pandemic” and the implementation of
travel, movement, and large-gathering restrictions, have altered the force majeure landscape in a manner
that may impact the availability of such provisions to nonperforming parties.
In considering the applicability of force majeure, courts look to whether: (1) the event qualifies as force
majeure under the contract; (2) the risk of nonperformance was foreseeable and able to be mitigated; and
(3) performance is truly impossible. The court’s inquiry largely focuses on whether the event giving rise to
nonperformance is specifically listed as a qualifying force majeure in the clause at issue.7 Even if a party can
surmount this requirement, it cannot invoke force majeure if: (1) it could have foreseen and mitigated the
potential nonperformance,8 and (2) performance is merely impracticable or economically difficult rather
than truly impossible9 (unless the specific jurisdiction or contract at issue specifies a different standard).10
Recent COVID-19 developments may impact whether the outbreak and/or its effects constitute force
majeure.
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COVID-19’s classification as a “pandemic” by the WHO will trigger a force majeure clause that expressly
accounts for “pandemics.” That said, the declaration of pandemic standing alone—without a reference to
pandemics in a force majeure clause—will not automatically constitute a force majeure given the courts’
focus on whether the event is specified within the contractual language. Clauses that are silent on
pandemics, epidemics, or other viral outbreaks are likely to be insufficient for a force majeure defense due
to COVID-19, unless, of course, courts liberalize the force majeure analysis to account for market realities.11
If a force majeure clause clearly covers COVID-19 as a qualifying event in light of the WHO’s declaration,
parties seeking to invoke the provision will not need to establish the event was unforeseeable, but will still
need to show: (1) that they took steps to mitigate the damage, and (2) that performance is truly impossible
(or meets any other standard the clause requires).12
Recent governmental regulations intended to contain the COVID-19 outbreak may similarly make it easier
to invoke a force majeure clause not previously triggered by the virus. Ever-expanding governmental
restrictions on travel, movement, and large gatherings have resulted in significant business interruptions
and widespread event and travel cancellations, with a particularly salient impact on the event, tourism,
restaurant, airline, venue rental, and sports and entertainment sectors.13 On March 15, New York City
shuttered tens of thousands of public schools, restaurants and bars in the largest shutdown in the country,
and other cities and states instituted similar restrictive interventions.14 Businesses may be able to invoke
force majeure provisions to excuse any contractual nonperformance resulting from these measures if the
clauses at issue enumerate governmental orders or regulations that make performance impossible.15 As
with clauses triggered by the WHO’s pandemic declaration, the delineation of governmental regulations
making performance impossible does not end the court’s analysis, and parties seeking to avail themselves
of force majeure must still establish inability to mitigate, along with impossibility of performance (or any
other standard the clause requires).16 As a result, companies should continue to closely monitor COVID-19
developments and their potential impact on contractual performance, and take and document all
reasonable steps to mitigate, where possible, their effect on business operations.
Contracts Lacking Force Majeure Clauses
As the impact of the COVID-19 pandemic magnifies, parties are increasingly looking to their contracts for
potential excuses of nonperformance, such as force majeure, only to find their contracts conspicuously
silent on the issue. Where this is the case, companies should begin to assess the applicability of alternative
common law mechanisms for excuse of nonperformance.
While courts will likely reject a force majeure claim if the parties’ agreement does not contain a force
majeure clause,17 parties seeking to excuse nonperformance may still avail themselves of the common law
doctrines of impossibility or, in some jurisdictions, impracticability. These doctrines may excuse
nonperformance where a party establishes that: (1) an unexpected intervening event occurred; (2) the
parties’ agreement assumed such an event would not occur; and (3) the unexpected event made contractual
performance impossible or impracticable.18
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A party’s nonperformance will not be excused under these principles where the event preventing
performance was expected or was a foreseeable risk at the time of the contract’s execution.19 Even if the
event was unforeseeable, courts will still assess whether the “nonoccurrence” of the event at issue was a
“basic assumption . . . on which the contract was made.”20 It is, for example, assumed that the subject of the
contract will not be destroyed. It is not, however, considered a “basic assumption” that existing market
conditions or the financial situation of the parties will not be disturbed.21 As a result, mere market shifts or
financial inability to perform generally do not constitute unforeseen events the nonoccurrence of which was
a “basic assumption” of the contract.
As a general principle, a party assumes the risk of its own subjective incapacity to perform its contractual
duties unless the contract envisions otherwise.22 As a result, courts apply an objective assessment of whether
the performance sought to be excused is impossible or impractical—whether the performance is beyond a
party’s subjectively-viewed capacity is irrelevant to this analysis.23 Some jurisdictions, including New York,
excuse performance only where it is truly impossible, rather than merely impracticable, which generally
requires a showing that destruction of the subject matter of the contract or the means of contractual
performance make the satisfaction of obligations impossible.24 Other jurisdictions, including California,
excuse performance where it is impracticable, such that it would require excessive or unreasonable
expense.25 We expect that the COVID-19 pandemic will require courts to address calls to liberalize the
doctrines of impossibility and impracticality.
Another common alternative in the absence of a force majeure clause is the doctrine of frustration of
purpose. This principle functions similarly to impracticability and impossibility, but focuses on whether the
event at issue has obviated the purpose of the contract, rather than whether it has made a party’s contractual
performance unviable.26 Frustration of purpose requires many of the same elements as the principles of
impossibility or impracticability, but does not require a supervening event that impedes a party’s
performance: (1) an event substantially frustrates a party’s principal purpose; (2) the nonoccurrence of the
event was a basic assumption of the contract; and (3) the event was not the fault of the party asserting the
defense.27 The overarching question with respect to frustration of purpose is whether the unforeseeable
event has significantly altered the circumstances of an agreement such that performance would no longer
fulfill any aspect of its original purpose. There are two primary obstacles to successfully invoking this
defense. First, courts interpret a party’s “purpose” broadly, and the mere fact that an event has prevented a
party from taking advantage of the agreement in an expected manner may be insufficient.28 Second,
frustration must be near total—it is not enough that a transaction was previously expected to be profitable,
but is now unprofitable.29
As the COVID-19 pandemic continues to develop, businesses should take proactive steps to ensure
continuity of operations sufficient to meet existing contractual obligations and evaluate whether their
counterparties are doing the same. If companies expect that COVID-19 may result in their own or their
counterparties’ inability to satisfy contractual obligations, they should assess the viability of either force
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majeure or common law principles of nonperformance excusal. This assessment may also be rendered more
complicated by the fact that many companies will be on both sides of this issue, as the performing party in
some cases or the receiving party in others. Further complicating the issue is the reality that the applicable
legal standards vary by state, sometimes in an outcome determinative manner. Businesses may wish to avail
themselves of a force majeure clause or the common law principles in connection with certain contracts,
but resist such a claim by their counterparties to other contracts. Companies will therefore need to be
mindful of the broader implications of asserting these provisions and principles.
Recent Developments Impacting Business Interruption
Interruption Insurance Under the COVID-19 Pandemic
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Companies anticipating potential business interruption should also review potentially applicable insurance
policies and provisions, including business interruption and contingent business interruption insurance.
As outlined in the March 3 Memorandum, business interruption insurance is intended to cover losses
resulting from direct interruptions to a business’s operations, and generally covers lost revenue, fixed
expenses such as rent and utility, or expenses from operating from a temporary location.30 Similarly,
contingent business interruption insurance is intended to cover lost profits and costs that indirectly result
from disruptions in a company’s supply chain, including failures of suppliers or downstream customers.31
While these policies most frequently relate to physical property damage, businesses have increasingly
submitted claims for coverage of losses due to business interruptions resulting from COVID-19.32 The
viability of these claims depends on the terms of the insurance policy at issue, but the historical trend, based
on prior viral epidemics, has been against coverage for business interruptions related to a pandemic like
COVID-19.
In the wake of the Severe Acute Respiratory Syndrome (SARS) outbreak in 2002-2003, many insurers
excluded viral or bacterial outbreaks from standard business interruption and contingent business
interruption policies.33 Now faced with claims relating to losses from COVID-19, insurers have largely taken
the position that communicable diseases not expressly delineated in the policy at issue are not covered. 34
Some have even released blanket statements regarding COVID-19 confirming that view.35
In light of these developments, it is critical that companies proactively assess the specific terms and
conditions of their governing insurance policies to determine whether interruptions from the COVID-19
pandemic would be covered, and review their policies’ insurer notice requirements to ensure their
scrupulous compliance with those provisions in the event coverage is needed. Insurers should also take
proactive measures by reviewing their standard policy language in anticipation of such claims, and
preparing themselves for the near-certainty that insurance coverage lawsuits will be filed in connection with
uncovered losses.
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We will continue to closely monitor the legal and business implications associated with the COVID-19
pandemic and report on further developments.
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