
In Rejecting Request for Discovery on Discovery, 
Court Creates New Framework

For those of us for whom discovery is just 
not enough, don’t worry—there’s also dis-
covery on discovery.  Not surprisingly, 
discovery on discovery—discovery into 
the methods a party uses in its discovery 

processes—is a topic that has generated much dis-
agreement and rancor between parties: either demand-
ing it or refusing it, with a definition that may change 
based on the circumstances, and how the parties  
are situated.

In a recent opinion, a court expands the discourse 
around discovery on discovery—defining it, discuss-
ing it, and devising a new framework for considering 
requests for it.

‘LKQ v. Kia’

In the patent infringement case, LKQ Corp. v. Kia 
Motors Am., Inc., 2023 WL 4365899 (N.D. Ill. July 6, 
2023), Plaintiff LKQ and Defendant Kia proceeded with 
discovery without an ESI protocol, having stated that 
they “anticipate that discovery may encompass elec-
tronically stored information but do not anticipate any 
electronic discovery disputes at this time.”  Id. at *1.  
“Famous last words,” notes the court.  Id.

Following document productions and Kia’s “inability 
to locate documents from eight inventors of the pat-
ents at issue in this litigation,” a dissatisfied LKQ 
moved to compel Kia’s compliance with its discov-
ery obligations and asked the court to order Kia to 
enter into an ESI protocol.  Id. at *2.  The court instead 
“required the parties to file separate ESI disclosures 
describing their search process concerning custodi-
ans, timeframe, methodology of searches, and items 
produced,” with the goal of “provid[ing] confidence as 
to how the opposing parties’ searches were conducted 
in the absence of an ESI protocol, not to ‘poke holes’ in 
the other side’s disclosure.”  Id.

After Kia filed its ESI disclosure, a still-displeased 
LKQ served a Rule 30(b)(6) deposition notice mainly 
“directed at Kia’s ESI disclosure and Kia’s document 
collection efforts.”  Id.

The court cautioned LKQ and “made clear that 
in order to proceed down this path of discovery on 
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discovery, LKQ needed this Court’s authorization to 
do so.”  Id.  In response, LKQ filed a “motion to compel 
due to alleged deficiencies in Kia’s ESI disclosure.”  Id. 
at *7.

Establishing a Framework

As the court writes, “The question the Court explores 
in this opinion is: ‘What is the authority and the stan-
dard for permitting discovery on discovery?’”  Id. at 
*1.  It began by defining “discovery on discovery” as 
an “exploration of an opponent’s discovery produc-
tion processes, and in particular, its collection, review, 
and production of electronically stored information.”  
Id.  And, in the absence of guidance from its own Sev-
enth Circuit Court of Appeals, the court, in this opinion, 
“establishes its framework for analyzing this issue.”  
Id. at *2.

First, the court explored the authority under which 
courts may permit discovery on discovery.  As to appli-
cable rules, it determined, “To be clear, the Federal 
Rules of Civil Procedure do not explicitly permit this 
type of discovery.  Nothing in the Federal Rules directly 
enables a party to serve interrogatories, document 
requests, or conduct depositions about a party’s pro-
cedures to comply with its discovery obligations.”  Id. 
at *3.  For instance, Rule 26(b)(1) is inapplicable since 
it allows only discovery “relevant to any party’s claim 
or defense.”   The Rule thus “focuses on substance” as 
opposed to discovery on discovery, which is “about the 
process by which a party searches for, reviews, and 
collects documents.“

Discovery on discovery plainly “is not evidence 
that a party will use to prove the elements of its case 
or defend against a complaint.”  Id.  The court also 
rejected the notion that a court’s inherent power may 
allow it to authorize discovery on discovery.  See id.  
And it concluded that ordering discovery on discovery 
as a Rule 37 sanction for the failure to preserve ESI or 
to meet discovery obligations is “not the right frame-
work for viewing the issue.” Id. at *4.

The court did, however, find the authority for discov-
ery on discovery in Rule 26(g).  Analyzing its language, 
the court determined “Rule 26(g) requires counsel and 
the client to make a reasonable inquiry in responding 

to discovery, and by signing the response to a docu-
ment request has certified as much.

Courts and parties rely on these certifications and 
properly conclude that the reasonable inquiry stan-
dard has been met when they see such a signature.”  
Id.  Citing precedent, the court added that while “the 
‘disclosure of documents need not be perfect,’ coun-
sel must be diligent, make a careful inquiry, and act in 
good faith.”  Id.  

And thus, as a sanction for violating a Rule 26(g) cer-
tification, a court, in addition to other potential sanc-
tions at its disposal, “may order additional discovery 
to get to the bottom of whether additional responsive 
documents were not produced because of a failure to 
conduct a reasonable inquiry in the initial production 
process.”  Id. at *5.

In other words, “Rule 26(g) allows a court to autho-
rize discovery on discovery as a sanction when a court 
finds an attorney has violated the signature require-
ment in Rule 26(g).”  Id. 

Turning to the burden of proof required, the court 
determined that the Federal Rules were silent on the 

In his decision, Magistrate Judge 
Sunil Harjani helps brings focus to the 
long-running dialogue on discovery on 
discovery. 
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topic.  Analyzing case law, the court found “a consen-
sus among courts that an inquiry into discovery on dis-
covery should be ‘closely scrutinized and determined 
on a case-by-case basis,’” that “mere speculation of 
discovery misconduct is inadequate,” and that “each of 
these standards necessitates that concrete evidence be 
presented to the court to support the requesting party’s 
request for discovery on discovery.”  Id. at *5, 6.

In addition, the court discussed the influential Sedona 
Principles of The Sedona Conference, particularly Prin-
ciple 6, which states that “[r]esponding parties are best 
situated to evaluate the procedures, methodologies, 
and technologies appropriate for preserving and pro-
ducing their own electronically stored information.”  Id.

Principle 6’s Comment 6.b. adds that “there should 
be no discovery on discovery, absent an agreement 
between the parties, or specific, tangible, evidence-based 
indicia…of a material failure by the responding party to 
meet its obligations.”  Id.

Based on its consideration of the Federal Rules of 
Civil Procedure, nationwide case law, and the Sedona 
Principles, the court presented a framework for evaluat-
ing requests for discovery on discovery:

1. Rule 26(g) permits a court to allow discovery on 
discovery as a sanction for a party’s alleged failure 
to conduct a reasonable inquiry in its discovery pro-
duction.
2. Discovery on discovery should be the exception, 
not the norm.
3. Mere speculation about missing evidence is insuf-
ficient to allow discovery on discovery.
4. Court authorization should be sought via motion 
before a party is allowed to conduct discovery on dis-
covery under Rule 26(g).
5. The party requesting discovery on discovery bears 
the burden of producing specific and tangible evidence 
of a material failure of an opponent’s obligation to 
conduct a reasonable inquiry in the discovery process.
6. If the court finds that this factual showing is suf-
ficient, a court should select the narrowest discovery 
tool possible to avoid side-tracking the discovery pro-
cess and to adhere to the principles outlined in Rule 
1 of the Federal Rules of Civil Procedure.
Id. at *7.

Applying the  
New Framework
Next, the court applied its new framework to the case 

at hand.  It found that “LKQ has not provided specific 
and tangible evidence of a material discovery failure for 
this Court to veer discovery off-track and allow an inves-
tigation into Kia’s document production processes.”  Id. 
at *1.

Contrary to LKQ’s allegations of “deficiencies in Kia’s 
ESI disclosure,” id. at *7, the court determined that Kia’s 
disclosures regarding its custodians’ identities and its 
search methodologies did, in fact, sufficiently comply 
with the court’s prior discovery order, including “describ-
ing when searches were conducted, who conducted 
them, how they searched for documents, and what 
documents were collected.”  Id. at *9.

In denying this portion of LKQ’s motion, the court 
explained that “LKQ’s complaints serve as a cautionary 
tale of what may result when parties fail to agree to an 
ESI protocol before initiating discovery.”  Id.

As to LKQ’s request for discovery on discovery 
into “why eight of the inventors for the patents at 
issue had no responsive documents and whether 
they are missing due to spoliation[,]” LKQ specifically 
sought discovery into Kia’s circulated litigation hold 
memos, a Rule 30(b)(6) designee who could explain 
why the documents no longer existed, any communi-
cations related to the collection efforts of this data, 
and permission to inquire about further details during  
depositions.  Id.

Here, since the court had previously “ordered Kia to 
file a Rule 11 certification to affirm that it conducted 
a reasonable inquiry regarding the eight inventors, and 
Kia complied with that order,” the court determined it 
“need not second guess Kia’s certification.”  Id. at *11.

Notably, as part of its analysis, the court 
formulates a distinction of substance 
versus process to help determine whether 
a request for information is allowable 
discovery under the Federal Rules or is 
instead discovery on discovery.
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Moreover, the court reiterated that a “litigation hold 
memorandum or notice is not evidence of a party’s 
claims or defenses” and, thus, “falls within the type of 
non-substantive information that constitutes discovery 
on discovery” requiring “tangible evidence of a material 
discovery violation, not mere speculation” to warrant 
discovery thereof.  Id. at *12.

The court found that, “[i]n this case, LKQ has provided 
no evidence that Kia delayed issuing a litigation hold 
or failed to implement or monitor the hold.”  Id.  Such 
speculation failed to meet LKQ’s burden and the court 
denied the motion as to the holds.

‘Substance” Versus “Process’

Notably, as part of its analysis, the court formu-
lates a distinction of substance versus process to 
help determine whether a request for information 
is allowable discovery under the Federal Rules or is 
instead discovery on discovery.  The court writes, 
“Rule 26(b)(1) focuses on substance—requiring dis-
closure of evidence where it pertains to the claim and 
defenses of that litigation and where the benefits out-
weigh the costs.  In contrast, discovery on discovery 
concerns process—the method by which those docu-
ments were searched for and collected.  Rule 26(b)
(1), on its face, does not enable this kind of discovery.”   
Id. at *3.

Here, LKQ seems to have moved too far to the pro-
cess side in its Rule 30(b)(6) deposition notice directed 
at Kia’s discovery procedures.  When a party is resisting 
discovery or otherwise failing to engage in a coopera-
tive discovery process in line with applicable rules or 
judge’s orders, a Rule 30(b)(6) deposition can be a valu-
able and appropriate tool.

For example, if a responding party has not been forth-
coming with essential information about its electronic 
evidence, a requesting party could use the deposition 
to gather details about potential sources of relevant 
information that are critical to the substance of a mat-
ter.  Here, though, LKQ’s Rule 30(b)(6) deposition notice 

both came at the wrong time and focused too much on 
process-related topics.

The court had already required the parties to file “ESI 
disclosures” on their search and production processes, 
and, as seen in the decision, found Kia’s disclosure suf-
ficient.  If the deposition notice had instead focused 
on the substance of discovery, so as to promote clar-
ity regarding types and sources of electronically stored 
information, especially since the parties had neglected 
to do this in an ESI protocol, the result here may have 
been different.

Lessons Learned

LKQ v. Kia builds on a body of e-discovery case law 
that encourages cooperation in discovery, promotes 
the standard for discovery efforts to be reasonable, 
not perfect, and recognizes the e-discovery obligations 
and protections that attach to parties under the Federal 
Rules of Civil Procedure.

In his decision, Magistrate Judge Sunil Harjani helps 
brings focus to the long-running dialogue on discovery 
on discovery.  First, in line with guidance of The Sedona 
Conference and much precedent, discovery on discov-
ery should be the exception, not the rule, and allowable 
only after a demonstrable failure in the discovery pro-
cess.  Harjani’s finding of authority under Rule 26(g) 
helps further sharpen this focus of when and how it is 
allowable.

Second, and in conjunction with this point, the details 
on the appropriate burden of proof help clarify what the 
party requesting discovery on discovery must demon-
strate: specific, tangible evidence of a material failure of 
an obligation to conduct a reasonable inquiry as certi-
fied to under Rule 26(g).

And, third, Harjani more clearly defines the param-
eters of permissible discovery on discovery, by virtue of 
his distinction between substance and process.  Par-
ties, especially those who seek to expand or contract 
the definition of “discovery on discovery” to their benefit, 
should take heed.


