
In Behrens v. JPMorgan Chase Bank N.A., --- F.4th ---, 
2024 WL 1080026 (2d Cir. Mar. 13, 2024), the U.S. 
Court of Appeals for the Second Circuit addressed a 
question of first impression in the circuit: whether a 
district court is required to exercise subject-matter 

jurisdiction where it exists, even if it is invoked belatedly.
In a unanimous opinion authored by Circuit Judge Den-

nis Jacobs and joined by Circuit Judges Richard C. Wes-
ley and Beth Robinson, the Second Circuit agreed with 
the district court that a party may forfeit subject-matter 
jurisdiction by failing to invoke it timely even though lack 
of subject-matter jurisdiction can be raised at any point 
in a proceeding.

In so holding, the Second Circuit joined three sister cir-
cuits—the U.S. Courts of Appeals for the First Circuit, Fifth 
Circuit and Tenth Circuit—which have also upheld this “one-
way” view of the jurisdictional inquiry. The Second Circuit’s 
decision clarifies that it is incumbent on litigants to ensure 
that they do not forfeit any bases for subject-matter juris-
diction and to proactively preserve such arguments.

The District Court’s Decision

The plaintiffs are five former customers of Peregrine 
Financial Group Inc. (Peregrine), a defunct futures 

commission merchant. Plaintiffs invested in future and 
options contracts through Peregrine, but during the sub-
prime mortgage crisis, they allegedly lost their entire 
investments.

In 2009, they pursued arbitration with the National 
Futures Association, but did not recover any damages. 
Then, in 2012, Peregrine’s CEO, Russell Wasendorf Sr., 
left a confession note after attempting suicide. In the 
note, Wasendorf confessed that he had embezzled from 
Peregrine’s customer accounts and misappropriated 
some $200 million for his personal use. The confession 
prompted a criminal prosecution, Peregrine’s bankruptcy 
and multiple class-action lawsuits; the plaintiffs tried to 
participate in some of these actions but were not able to 
recover any money.

In 2016, the plaintiffs filed suit against defendants in 
the U.S. District Court for the Southern District of New 
York, “sketch[ing] a theory of harm that attempted to 
connect their prior losses in 2008 with Wasendorf’s con-
fession in 2012.” The plaintiffs alleged that their losses 
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were caused by a massive conspiracy in which some or 
all of the defendants conspired to permit Wasendorf to 
steal customer funds from segregated accounts held by 
Peregrine. The plaintiffs alleged that Defendants had vio-
lated the Commodity Exchange Act and Racketeer Influ-
enced and Corrupt Organizations Act (RICO) and also 
asserted state-law tort claims.

On March 31, 2019, Judge Vernon S. Broderick dis-
missed the federal claims as untimely with prejudice 
and declined to exercise supplemental jurisdiction over 
the remaining state-law claims. Thus, the state-law 
claims were dismissed without prejudice. With respect 

to one of the defendants, the district court separately 
dismissed all claims against it pursuant to an enforce-
able arbitration agreement.

Over a month later, a number of defendants moved 
for reconsideration of the district court’s decision, argu-
ing for the first time that the district court was obligated 
to exercise subject-matter jurisdiction over the plaintiffs’ 
state-law claims pursuant to CAFA. It was undisputed 
that the motions were filed after the 14-day deadline 
for such motions under the local rules. The defendants 
argued that the court should nevertheless assess their 
arguments because the court was already considering 
the plaintiffs’ timely motion for reconsideration so it 
would be “efficient and judicially proper” for the court to 
consider other grounds for reconsideration.

The district court denied the defendants’ motion, holding 
that there was “no legal basis for, and it would be improper 
to consider” the Defendants’ untimely motions and that 
“doing so would contravene principles of ensur[ing] the 
finality of decisions.” The district court also rejected 
Defendants’ argument that subject-matter jurisdiction 
questions “are always ripe,” distinguishing between object-
ing to a federal court’s exercise of jurisdiction (which the 
district court understood a party could do at any stage of 

the litigation), and invoking the court’s jurisdiction (which 
the district court held could be forfeited). The defendants 
appealed the district court’s decision.

The Second Circuit’s Opinion

The Second Circuit considered “only the question 
whether the [defendants] could require the district court 
to exercise subject-matter jurisdiction belatedly, just as 
parties can successfully object to a court’s lack of juris-
diction” at any time. Recognizing that the Second Circuit 
had “yet to answer this question in a majority opinion,” 
the court held that “a federal court’s obligation to decide 
and exercise jurisdiction is not reciprocal”; that is, “while 
federal courts must ensure that they do not lack subject-
matter jurisdiction, even if the parties fail to identify any 
jurisdictional defect, there is no corresponding obligation 
to find and exercise subject-matter jurisdiction on a basis 
not raised by the parties.” Thus, “a party forfeits the invo-
cation of subject-matter jurisdiction when it fails to timely 
raise it.”

In reaching this conclusion, the court recognized that 
Circuit Judge Richard J. Sullivan had addressed this 
same question in Abbo-Bradley v. City of Niagara Falls, 
73 F.4th 143, 154-56 (2d Cir. 2023). Although that case 
concerned the timeliness of removal, the appeal also 
raised the “auxillary issue” of whether a district court was 
obliged to consider a basis for subject-matter jurisdiction 
that no party had raised.

Sullivan was “persuaded that binding Supreme Court 
precedent, well-reasoned decisions of our sister circuits, 
and the best reading of our own case law require answer-
ing that question in the negative.” As to the Second Cir-
cuit’s “own case law,” he recognized that “[i]n countless 
cases, [the Second Circuit has] undertaken…an inquiry 
into potential jurisdictional defects that the parties had 
failed to point out,” but he was “unaware of any case in 
which we have found ourselves obliged to go searching 
for unbriefed arguments in support of our own appellate 
jurisdiction, or faulted a district court for not doing like-
wise with unarticulated arguments in support of its origi-
nal subject-matter jurisdiction.”

The Second Circuit reached the same conclusion but 
on additional grounds. First, the court explained that its 

Judge Vernon S. Broderick dismissed the 
federal claims as untimely with prejudice and 
declined to exercise supplemental jurisdiction 
over the remaining state-law claims.
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holding accorded with the general principle that federal 
courts are courts of limited jurisdiction. It reasoned that, 
if a federal court lacks jurisdiction, it has no adjudicative 
power to hear the parties’ dispute and any relief it grants 
would be void, but “no voidness concern” arises when a 
federal court declines to exercise jurisdiction because 
in most cases “a party deprived of its choice of federal 
forum can still pursue its claims in state court.”

Second, the court observed that “the idea that a party 
might, under some circumstances, forfeit the invocation 
of subject-matter jurisdiction is not novel” and pointed to 
the fact that a defendant may forfeit federal jurisdiction 

if it fails to remove its case from state to federal court 
within a certain time period.

Third, similar to Sullivan in his concurrence, the court 
recognized that “the distinction between challenging 
versus invoking subject-matter jurisdiction is observed 
by the Federal Rules of Civil Procedure and by prece-
dents of both the Supreme Court and our court.” It held 
that “[n]o case from the Supreme Court or this circuit 
stands for the converse proposition that parties can 
invoke jurisdiction at any time and oblige federal courts 
to ensure that they have not overlooked an unarticulated 
basis for jurisdiction.”

Fourth, as with Sullivan, the court acknowledged that 
three circuits—the Fifth Circuit, First Circuit and Tenth 
Circuit—had upheld the “one-way” view of the jurisdic-
tional inquiry.”

Finally. the court articulated guidance for lower 
courts in how to approach questions of whether to 
exercise subject-matter jurisdiction: “(i) if a party 

properly and timely invokes subject-matter jurisdic-
tion, the district court must exercise it; (ii) if no party 
invokes a theory of subject-matter jurisdiction, the 
district court is not obligated to consider it or search 
for jurisdiction sua sponte, although it may choose to 
do so; and (iii) if a party invokes subject-matter juris-
diction untimely, the district court has discretion to 
consider the issue or to deem it forfeited, subject to 
the typical abuse-of-discretion review.” It held that  
“[t]he factors relevant to this review include, among oth-
ers, the length of the delay, the procedural posture of the 
case, and the availability of an alternative forum.”

The court held that, here, the district court had not 
abused its discretion to decline to consider whether it 
had original jurisdiction pursuant to CAFA. In reaching 
this conclusion, the court acknowledged that its ruling 
“may simply delay the inevitable—i.e., if the plaintiffs 
re-file their claims in state court and the defendants 
remove that case to federal court, we come back to 
where we are.” But it nevertheless recognized that “sub-
ject-matter jurisdiction…does not entail an assessment 
of convenience.”

Conclusion

The Second Circuit’s decision in Behrens v. JPMorgan 
Chase Bank N.A. clarifies that, while federal courts are 
obligated to ensure they do not lack subject-matter juris-
diction, they are not required to find and exercise subject-
matter jurisdiction. It also outlines the factors courts will 
consider when determining whether to exercise subject-
matter jurisdiction where a party invokes that jurisdiction 
untimely. The decision demonstrates that it is incumbent 
on litigants to ensure that they timely raise any bases for 
subject-matter jurisdiction to avoid forfeiting any poten-
tial argument.

Following this decision, it is incumbent on litigants 
to proactively assert subject-matter jurisdiction argu-
ments earlier in a proceeding to ensure that they do not 
forfeit them.

The Second Circuit’s decision clarifies that, 
while federal courts are obligated to ensure 
they do not lack subject-matter jurisdiction, 
they are not required to find and exercise 
subject-matter jurisdiction.




