
T
his month, we discuss United States v. 
Roccisano,1 in which the U.S. Court of 
Appeals for the Second Circuit affirmed 
a district court’s judgment of conviction 
sentencing a defendant to a 46-month 

term of imprisonment after the defendant pled 
guilty to one charge of illegally reentering the 
United States. The court’s opinion, issued per 
curiam, considered whether a defendant-alien’s 
deportation terminates his term of supervised 
release. Because the U.S. Sentencing Guidelines 
add two criminal history points to a violation 
committed during a period of supervised release, 
the decision not to terminate supervised release 
upon deportation allows for longer sentences of 
defendant-aliens who reenter the United States and 
commit criminal offenses here post-deportation. 
The case was decided by Circuit Judge Robert 
Katzmann, Circuit Judge Barrington Parker, and 
Judge Jane Restani of the U.S. Court of Interna-
tional Trade, sitting by designation.

Background

In August 1989, a New York jury convicted Italian 
citizen Vincenzo Roccisano of conspiring to import 
and export illegal narcotics.2 Specifically, Rocci-
sano was convicted of: (1) conspiring to import 
into the United States more than one kilogram of 
heroin and export out of the United States more 
than five kilograms of cocaine; (2) conspiring to 
distribute heroin and cocaine domestically; and 
(3) attempting to export out of the United States 
five kilograms or more of cocaine.3 

In connection with this conviction, Roccisano 
received a sentence of 235 months’ imprisonment, 
to be followed by five years of supervised release. 

Despite the five-year term of supervised release, 
Roccisano was never actually placed under active 
supervision after his release from prison in 2006. 
Rather, he was deported to Italy immediately upon 

release. 
After his 2006 deportation, Roccisano illegally 

reentered the United States. In February 2010, 
federal law enforcement agents spotted Rocci-
sano at a Nassau County restaurant. After verifying 
that Roccisano had not received permission to 
reenter the United States legally, the law enforce-
ment agents placed him under arrest. This arrest 
occurred roughly four years after Rocissano’s 2006 
release from prison and his deportation to Italy.

The District Court Case

Roccisano pled guilty to a charge of illegally 
reentering the United States in violation of 8 U.S.C. 
§§1326(a) and (b)(2) before the U.S. District Court 
for the Southern District of New York. The district 
court calculated Roccisano’s applicable sentenc-
ing guidelines range as 46 to 57 months, after 
assigning two criminal history points for Rocci-

sano’s having committed his offense while under 
a term of supervised release. According to the 
guidelines, two criminal history points should be 
assigned “if the defendant committed the instant 
offense while under any criminal justice sentence, 
including probation, parole, supervised release, 
imprisonment, work release, or escape status.”4

At the time of Roccisano’s sentencing hearing, 
neither Roccisano nor the government objected 
to the district court’s calculation of the guidelines 
range. The government sought a sentence of 46 
months’ imprisonment—the very lowest sentence 
still within the guidelines range as calculated by 
the district court.5 Roccisano sought a non-guide-
lines sentence of time-served.

Roccisano sought leniency on the grounds that 
his illegal reentry was motivated by his desire to 
save the life of his mentally ill daughter. Roccisano 
presented evidence that one of his daughters, 
Daniela, suffered from a serious case of bipolar 
disorder. Daniela had previously attempted suicide 
while living with Roccisano in Italy, and she had 
subsequently relocated to the United States to 
seek medical attention. Roccisano claimed that his 
sole motivation in illegally reentering the United 
States was to visit his daughter Daniela. 

The government cast doubt on Roccisano’s 
claim by presenting evidence that Daniela’s pri-
mary caregiver had not been Roccisano, but his 
wife. The government also showed that despite the 
fact that Roccisano had no reported income, he 
traveled extensively throughout Europe, Canada, 
and Latin America between 2006 and 2009, and 
that he had often visited with Daniela and other 
family members abroad, obviating any need to 
enter the United States illegally to visit family. 

Upon hearing this evidence, the district court 
noted that Roccisano apparently had the financial 
ability to reunite with his daughter “by means 
other than illegally reentering the United States” 
and that the family could have afforded to return 
Daniela to Italy “if that was their choice.” The court 
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concluded that Roccisano’s illegal reentry was 
motivated by factors unrelated to his daughter’s 
psychiatric condition, and that his personal cir-
cumstances therefore did not merit a downward 
departure from the applicable guidelines range. 
The court then sentenced Roccisano to a 46-month 
term of imprisonment. This sentence was in line 
with the recommendation of the government and 
was within the calculated guidelines range. 

The Second Circuit Decision

Roccisano sought review of his judgment of 
conviction, arguing in part that the district court 
miscalculated the applicable sentence range 
under the guidelines by improperly assigning 
two criminal history points for Roccisano’s hav-
ing committed an offense while under a term of 
supervised release.6 According to Roccisano, 
this constituted reversible error because he 
was not actually under active supervision at 
the time of his illegal reentry in 2010. 

Undoubtedly, if Roccisano had been permitted 
to remain in the United States after his release 
from prison in 2006, he would still have been 
within his five-year term of supervised release 
four years later in February 2010. But Roccisano 
reasoned that his deportation to Italy in 2006 
terminated his term of supervised release. He 
contended that the district court ought not to 
have assessed the two criminal history points 
to its calculation of the applicable guidelines 
range in his case.

In support of this argument, Roccisano cited 
a recent amendment to §5D1.1(c) of the guide-
lines, which states that sentencing courts “ordi-
narily should not impose a term of supervised 
release in a case in which supervised release 
is not required by statute and the defendant is 
a deportable alien who likely will be deported 
after imprisonment.”7 

The Second Circuit affirmed the district 
court’s sentence of 46-months’ imprisonment, 
holding that deportation does not terminate a 
defendant-alien’s term of supervised release for 
purposes of applying the sentencing guidelines. 
In reaching this decision, the court applied an 
abuse of discretion standard.

The court noted that although it had not yet 
had occasion to address this specific issue, it 
had, in a previous case, relied on a U.S. Court 
of Appeals for the Fifth Circuit decision, United 
States v. Brown, in deciding that a defendant-
alien’s deportation does not terminate a “special 
parole term” imposed under a different federal 
statute.8 In Brown, the Fifth Circuit reasoned 
that “Congress would not require that a defen-
dant be deported despite a term of supervised 
release and at the same time allow for super-

vised release to be conditioned on the defen-
dant not reentering the United States illegally. If 
Congress intended for deportation to terminate 
this sentence, it could have specifically provided 
for such to occur.”9 The Second Circuit fully 
embraced this reasoning.

The court was unpersuaded by Roccisano’s 
reliance on the recent amendment to the sentenc-
ing guidelines for two reasons. First, the amend-
ment went into effect in November 2011, well 
after Roccisano’s sentence. Second, the amend-
ment did not apply to Roccisano’s case because 
a term of supervised release was a statutorily 
mandated component of his narcotics trafficking  
sentence.10 

Because Roccisano’s five-year term of super-
vised release was not terminated by his depor-
tation to Italy in 2006, the court found that he 
was still under supervised release when he 
illegally reentered the United States in 2010. 
The district court therefore did not err in assign-
ing two criminal history points when calculat-
ing the applicable sentencing range under the 
guidelines.

Conclusion

In Roccisano, the Second Circuit joined five 
of her sister circuits in holding that deportation 
does not extinguish a term of supervised release. 
The U.S. Court of Appeals for the First, Third, 
Fifth, Seventh, and Ninth Circuits have also so 
held.11 Roccisano did not, however, clarify exactly 
how such deported aliens are to be “supervised” 
when serving their terms of supervised release 
abroad. 

Under current federal law, conditions of super-
vised release may require offenders to attend court 
approved rehabilitation programs, to comply with 
sex offender registry laws, or to submit to periodic 
drug tests, depending on the underlying crime.12 
Yet none of these often mandatory requirements 
can be effectively enforced against defendants 
once they have been deported. In effect, these 
requirements are meaningless in cases of deporta-
tion. Indeed, several courts have recognized the 
impossibility of imposing effective programs of 

supervised release on deported defendants.13 
It will be interesting to see if, in the future, Con-

gress will specifically address how such mandatory 
requirements are to be met in cases of deportation. 
Realistically, a prohibition against reentering the 
United States illegally may be the only condition 
enforceable against alien-defendants after depor-
tation. Currently, a court may consider imposing 
such a condition under 18 U.S.C. 3583(d)(3), but 
it is not mandatory.
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Under current federal law, conditions 
of supervised release may require 
offenders to attend court-approved 
rehabilitation programs, to comply with 
sex offender registry laws, or to submit 
to periodic drug tests. In effect, these 
requirements are meaningless in cases 
of deportation. 


