
The United States Court of Appeals 
for the Ninth Circuit recently clari-
fied that digital, Non-Fungible 
Tokens (NFTs) can qualify as 
“goods” that are eligible to receive 

trademark protection under the Lanham Act. 
Yuga Labs, Inc. v. Ripps, 144 F.4th 1137, 1159 
(9th Cir. 2025).

In doing so, the Ninth Circuit distinguished 
case law denying trademark protection to 
plaintiffs who created intangible, expressive 
content contained within tangible goods like 
videotapes and CDs. The court recognized that 
this precedent did not establish a bright-line 
rule exempting intangible goods from trade-
mark protection.

Therefore, intangible NFTs may still receive 
protection based, in part, on the “meaning of 
the trademark to consumers.” (citing U.S. Pat. 
& Trademark Off. v. Booking.com B.V., 591 U.S. 
549, 556 (2020)) (citation modified).

The Lanham Act and NFTs

The Lanham Act establishes a federal trade-
mark registration system and creates a federal 

cause of action enabling trademark owners to 
enforce against infringing uses. See 15 U.S.C. 
§§1051 et seq. The Act protects trademarks 
“used to identify and to distinguish goods or 
services used in commerce,” Yuga Labs, Inc. v. 
Ripps, 2023 WL 3316748 at *1 (C.D. Cal., 2023) 
(quoting Brookfield Commc’ns, Inc. v. W. Coast 
Entm’t Corp., 174 F.3d 1036, 1051 (9th Cir. 
1999)), but does not define what constitutes a 
qualifying “good.”

Though not speaking directly to the ques-
tion of whether NFTs are “goods,” the United 
States Patent and Trademark Office (USPTO) 
has taken the view that NFTs can receive 
trademark protection. While its guidance is 
not binding on courts, the USPTO has opined 
that “trademarks perform the same functions 
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in NFT markets as they do in other markets: 
They identify the source of goods and services 
and distinguish the goods and services of one 
party’s from those of others.” U.S. Pat. & Trade-
mark Off. and U.S. Copyright Off., Non-Fungible 
Tokens and Intellectual Property: A Report to 
Congress 45 (Mar. 2024).

1. Case Background and the District Court’s 
Decision

Plaintiff Yuga Labs (Yuga) is the “creator 
of one of the world’s most well-known and 
successful [NFT] collections, known as the 
Bored Ape Yacht Club” (BAYC). Yuga, 2023 WL 
3316748, at *1. Each NFT in the BAYC collec-
tion has a unique identifier and is associated 
with its own original artwork depicting a car-
toon ape. Yuga, 144 F.4th at 1151.

In 2022, defendants Ryder Ripps and Jeremy 
Cahen (defendants) created and promoted their 
own “Ryder Ripps Bored Ape Yacht Club” NFT 
collection (RR/BAYC). Yuga, 2023 WL 3316748, 
at *2. Each NFT in the RR/BAYC collection used 
the same identifier and artwork as the corre-
sponding BAYC NFT. Yuga, 144 F.4th at 1153.

Yuga brought suit, arguing that the defendants 
misused its marks, including the BAYC branding, 
“in response to the popularity of the [Yuga] BAYC 
NFTs.” Yuga, 2023 WL 3316748, at *2. In particu-
lar, Yuga alleged claims under the Lanham Act 
for trademark infringement on a false-designa-
tion-of-origin theory, as well as cybersquatting 
under the Anti-Cybersquatting Consumer Pro-
tection Act, among other causes of action.

Yuga moved for summary judgment on cer-
tain claims and defenses including its false-
designation-of-origin trademark infringement 

claim. In assessing that claim, the District 
Court first analyzed whether, notwithstanding 
an undisputed lack of trademark registration, 
Yuga’s BAYC marks were valid and protectable.

As the initial step in that analysis, the District 
Court considered the defendants’ argument 
that Yuga did not have rights in the marks 
because NFTs are intangible and therefore 
ineligible for trademark protection. The District 
Court disagreed with the defendants, relying on 
reasoning in Hermes International v. Rothschild 
that neither Supreme Court precedent “nor its 
progeny require that a defendant’s goods be 
tangible for Lanham Act liability to attach.” (cit-
ing 590 F. Supp. 3d 647, 655 (S.D.N.Y. 2022)).

The District Court concluded that, despite 
their virtual nature, NFTs have the requisite 
characteristics of trademarkable goods, such 
as specific uses and values that are dependent 
on the consumer. (quoting Andrea McCol-
lum, Treating Non-Fungible Tokens as Digital 
Goods Under the Lanham Act, 63 IDEA: L. 
REV. FRANKLIN PIERCE CENTER FOR INTELL. 
PROP. 415 (2023)).

Having determined that NFTs are “goods,” 
the District Court then found that Yuga had a 
valid and enforceable mark. As a result, the 
District Court granted summary judgment for 
Yuga on its trademark infringement claim. The 
District Court also ruled in Yuga’s favor on the 
issue of cybersquatting, and held a bench trial 
on remedies. Yuga Labs, Inc. v. Ripps, 2024 WL 
489248, at *1 (C.D. Cal., 2024).

2. The Ninth Circuit’s Opinion

Defendants appealed, again arguing that 
Yuga’s trademark infringement claim should 
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fail because NFTs are not “goods” under the 
Lanham Act. Yuga, 144 F.4th at 1157. The 
Ninth Circuit disagreed.

In support of their appeal, defendants relied 
on two cases that dealt with tangible goods 
containing intangible, expressive content: 
Dastar Corporation v. Twentieth Century Fox 
Film Corporation, 539 U.S. 23 (2003), and Slep-
Tone Entertainment Corporation v. Wired for 
Sound Karaoke DJ Services, LLC, 845 F.3d 1246 
(9th Cir. 2017) (per curiam). Yuga, 144 F. 4th at 
1157-59. In finding NFT’s are “goods” under the 
Lanham Act, however, the Ninth Circuit distin-
guished both.

First, defendants argued that, in Dastar, the 
Supreme Court created a categorical restric-
tion on trademarks for intangible expressive 
content. In that case, Dastar copied a docu-
mentary series created by Twentieth Century 
Fox onto videotapes which it sold to consum-
ers. Dastar, 539 U.S. at 31.

The core question considered by the Supreme 
Court was whether, for purposes of the Lan-
ham Act, the “origin” of “goods” in question 
referred to the producer of the physical goods 
(i.e., Dastar and its videotapes) or the creator 
of the intangible expressive content on the vid-
eotapes (i.e., Fox and its documentary).

The Supreme Court determined that because 
the “most natural understanding of the ‘origin’ 
of ‘goods’... is the producer of the tangible 
product sold in the marketplace,” Fox could 
not assert trademark protection over Dastar’s 
videotapes.

In Yuga, the Ninth Circuit explained that, con-
trary to the defendants’ argument, the “Supreme 
Court [in Dastar] did not adopt a bright-line rule 

delineating tangible and intangible goods” for 
purposes of trademark protection. Yuga, 144 
F.4th at 1158. “Rather, it recognized a distinc-
tion between the tangible good and the intangi-
ble aspects of that same good.” (citing Dastar, 
539 U.S. at 37).

The Yuga Court then distinguished Slep-
Tone, which considered purported trademark 
protection of music tracks on a CD sold by 
the defendant, a karaoke operator. 845 F.3d 
at 1248. The tracks were originally published 
on CDs marketed under the plaintiff’s mark, 
and the plaintiff therefore sued for trademark 
infringement.

But there, the Ninth Circuit found that the 
karaoke operator “[did] not use the [plaintiff’s] 
marks ‘in connection with the sale, offering for 
sale, distribution, or advertising’ of the files.’” 
Yuga, 144 F.4th at 1158 (alteration in original) 
(emphasis added) (quoting Slep-Tone, 845 
F.3d at 1250 (citation omitted)). As a result, 
there could be no consumer confusion about 
“the source of the tangible good sold in the 
marketplace.” Slep-Tone, 845 F.3d at 1250 
(citation omitted).

As a result, the Yuga Court found that defen-
dants “fell short” of establishing that NFTs 
are categorically excluded from protection 
under the Lanham Act. Unlike the content 
at issue in Dastar and Slep-Tone, the court 
found the NFTs at issue were “not contained 
in or even associated with tangible goods 
that are sold in the marketplace.” Yuga, 144 
F.4th at 1158. Instead, the NFTs themselves 
exist only in digital form, are associated 
only with digital files, and are actively traded  
in commerce.
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The court also noted that while the Lanham 
Act does not explicitly define what constitutes 
a “good,”, it also does not “exclude certain 
categories of goods and services from its pro-
tection.” (citing 15 U.S.C. §1127). The court 
therefore noted that, in light of Congress’s 
silence on the matter, the USPTO’s position 
supporting the view that NFTs are trademark-
able goods was “instructive.”

The Ninth Circuit further explained that 
defendants did not address the specific BAYC 
NFTs that consumers encounter in the mar-
ketplace—an important consideration because 
trademark registrability turns, in part, on the 
meaning of the trademark to consumers. (cit-
ing U.S. Pat. & Trademark Off. v. Booking.com 
B.V., 591 U.S. 549, 556 (2020)).

The court found that the BAYC NFTs are more 
than a “digital deed to or authentication of art-
work” because they also function as member-
ship passes that provide owners with exclusive 
access to social clubs and branded merchan-
dise, among other things. The court therefore 
concluded that Yuga’s NFTs are “goods” under 
the Lanham Act.

Continuing on, the Ninth Circuit ultimately 
determined that Yuga had an enforceable 
trademark in connection with the BAYC NFTs, 

and further determined that defendants failed 
to make a showing of nominative fair use 
because defendants had, among other actions, 
incorporated the marks into their own NFTs.

Ultimately, however, the Ninth Circuit reversed 
and remanded the District Court’s grant of 
summary judgment of trademark infringement 
and cybersquatting for further consideration of 
the likelihood that consumers will be confused 
as to the origin of the good or service bearing 
Yuga’s marks and whether defendants’ domain 
is confusingly similar to a “distinctive mark,” 
respectively.

Conclusion

The Ninth Circuit’s recognition that NFTs 
can be “goods” under the Lanham Act may be 
important for further litigation over trademark 
protection for NFTs as well as other digital 
assets. Other purveyors of NFTs may seek to 
benefit from the Ninth Circuit’s rationale going 
forward, though it remains to be seen whether 
other circuit courts will follow suit.
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