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The business community today 
is contending with unprecedented 
challenges stemming from the 
global spread of the coronavirus 
(COVID-19)—not least of which 
is the widespread anxiety and 
uncertainty that the pandemic has 
created. In times like these, busi-
ness leaders look to us as lawyers 
to help them cut through a veri-
table whirlwind of fast-moving, 
sometimes conflicting informa-
tion and to understand the legal 
and business ramifications of the 
crisis. They expect us to be prob-
lem solvers and to be a core part 
of any crisis response team. 

During our years of leadership 
in government service we found 
a few simple, guiding principles 
to be helpful in a crisis. We offer 
these principles for general coun-
sel and chief legal officers as they 
strive to protect the health of their 
businesses, employees and other 
key stakeholders. 

Communication is key. 
Whether your message is aimed 
at your company’s employees, 
board or management, it is criti-
cal to communicate honestly and 
directly. Communicate the facts; try 
not to unnecessarily create anxiety 

or fear in the people who depend 
on you for leadership. Arm them 
with what they can do about it; 
with what you are doing to protect 
them and to protect the business; 
and with sources of information 
they can go to for trusted advice 
on how best to navigate the situa-
tion. Experience shows that people 
have a remarkable ability to con-
front and respond to crises when 
they understand the facts and the 
steps they need to take to help their 
colleagues and families—and what 
is good for your people is good for 
your entire organization.  

Anticipate potential threats. 
There is a substantial likelihood 
that this crisis will worsen and 
that it will impact your business 
more profoundly in the coming 
weeks and months. Plan for all the 
contingencies that you can. This is 
not the time for a “wait and see” 
approach in the hope that this cri-
sis will eventually pass. As part of 
your company’s leadership team, 
or as an adviser to that team, it 
is on you to look at the big pic-
ture and anticipate to the best of 
your abilities how the crisis might 
unfold and how it will affect your 

We Navigated Crises. Here’s How to Prepare 
Your Business in the Coronavirus Era
Former U.S. Secretary of Homeland Security Jeh C. Johnson and Jeannie S. Rhee, a former team leader at Special Counsel 
Robert Mueller’s office, share insight to help general counsel and other key stakeholders through rough waters. 

Photo: Kira_Yan/Shutterstock.com

March 12, 2020

By Jeh C. Johnson and Jeannie S. Rhee
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generally operate on the same terms and conditions as PPP loans, subject to some exceptions. PPPSD loans 
will be available until March 31, 2021. The key aspects of the program are summarized here. 

 Eligibility Requirements – PPPSD loans may only be made to PPP borrowers who (i) have used (prior 
to origination of the PPPSD loan) all proceeds of their PPP loan and (ii) satisfy the following additional 
criteria: 

 Employ no more than 300 employees. However, similar to the PPP, entities in industries assigned 
to NAICS code 72 (including hotels and restaurants) and with more than one physical location are 
subject to a limit of no more than 300 employees at each physical location. 

 Demonstrate at least a 25% reduction in gross receipts in the first, second or third quarter of 2020 
relative to the same quarter in 2019. These timelines may vary if a business was not in operation 
during some of 2019 or if the business submits its PPPSD application after January 1, 2021. 

 Ineligible Entities – The following entities are ineligible to receive PPPSD loans: 

 Entities that fall under the various ineligible business types described in 13 CFR 120.110 (or any 
successor regulation or guidance), except for non-profits and entities principally engaged in 
teaching, instructing, counseling or indoctrinating religion or religious beliefs. 

 Entities primarily involved in political and lobbying activities, “which shall include any entity that 
is organized for research or for engaging in advocacy in areas such as public policy or political 
strategy or otherwise describes itself as a think tank in any public documents.” 

 Any business (i) of which at least 20% of its economic interest is owned either directly or indirectly 
by an entity created or organized in China or Hong Kong or that has “significant operations” in 
China or Hong Kong or (ii) that retains a resident of China as a member of its board of directors. 

 Registrants under the Foreign Agents Registration Act. 

 Entities that receive a Shuttered Venue Operator Grant. 

 Loan Amount Calculations – Like in the PPP, PPPSD borrowers may receive a loan of up to 2.5 times 
their average monthly payment for payroll costs, up to a maximum of $2,000,000. However, entities 
in industries assigned to NAICS code 72 (including hotels and restaurants) may receive up to 3.5 times 
their average monthly payment for payroll costs, also up to a maximum of $2,000,000. 

 Loan Forgiveness – In general, entities are eligible for forgiveness of PPPSD loans on substantially the 
same terms as PPP loans (as modified by the Act). However, the PPPSD forgiveness amount is capped 
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at the quotient of (i) the amount of the PPPSD loan used for payroll costs during the forgiveness covered 
period divided by (ii) 0.60. 

Lender Considerations 

Under the Act, any lender permitted to make PPP loans is also permitted to make PPPSD loans. The Act 
also enhances the hold harmless protections that apply to lenders, and this enhancement applies to PPP 
loans made prior to and after the Act’s enactment. 

Under this new hold harmless provision, a lender may rely on any certification or documentation submitted 
by an applicant or eligible recipient that (i) is submitted pursuant to all applicable statutory requirements, 
regulations and guidance related to PPP or PPPSD loans and (ii) attests that the applicant or eligible 
recipient has accurately provided the certification or documentation in accordance with such requirements, 
regulations and guidance. 

The Act further provides that, to the extent that a lender relies on such certification or documentation, no 
enforcement action may be taken against the lender and the lender shall not be subject to “any penalties” 
relating to loan origination or forgiveness, as long as the lender acts in “good faith” and complies with all 
federal, state, local and other statutory and regulatory requirements applicable to the lender with respect 
to the loan. 

Audit Plans 

Within 45 days of the enactment of the Act, the SBA is required to present to the House of Representatives 
an audit plan that details policies and procedures for conducting forgiveness reviews and audits of covered 
loans and the metrics to be used in its audits. The Act requires the SBA to provide the House with monthly 
status reports about its audits and reviews commencing after submitting the audit plan. 

 
*  *  * 

We will continue to monitor developments in this space. 
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 The FLSA does not require hazard pay for employees working during the COVID-19 pandemic. 
Employers should note, however, that they may be subject to hazard pay obligations under relevant 
state or local laws or contractual arrangements.   

III. Discrimination and Anti-Retaliation  

In developing and implementing leave policies, employers should ensure that such policies are facially 
neutral and enforced in a way that does not discriminate or retaliate against anyone for taking or attempting 
to take leave under the FMLA and FFCRA.  

 Employers should not base any employment decision, such as a decision as to which employees to recall 
from furlough, upon an employee’s actual or anticipated request for leave.  

 Employers can require an employee who is returning from leave (whether for reasons unrelated to 
COVID-19 or for COVID-19-related reasons) to get tested for COVID-19 as long as the employers’ 
requirement for testing applies equally to any type of leave and not simply because the employee has 
taken FMLA or FFCRA leave. For example, an employer may require any employee who knows they 
have interacted with a person with COVID-19 to telework or take leave until they have personally tested 
negative, as long as the testing requirement applies upon return from any kind of leave.  

IV. Returning Furloughed Employees to Work  

Since employees are not considered to be on leave when they are on furlough, employers should provide 
furloughed employees with any unused FFCRA benefits if they choose to bring them back to work.  

 Employees who have exhausted their 80 hours of paid sick leave under the FFCRA (“EPSLA leave”) 
before they were furloughed cannot take additional EPSLA leave after returning to work. However, if 
an employee had taken fewer than 80 hours of EPSLA leave before the furlough, they would be entitled 
to use the remaining hours after the furlough for qualifying reasons.  

 Similarly, if an employee had used four out of 12 weeks of family and sick leave under the FFCRA 
(“FMLEA leave”) before they were furloughed, they would still be entitled to eight additional weeks of 
leave post-furlough for qualifying reasons.  

V. Flexibility Relating to FMLA Requirements  

Given that many health care providers are under advisories to prioritize urgent and emergency visits, the 
DOL has adopted the below change to offer additional flexibility.   

 Until December 31, 2020, telemedicine visits count as in-person visits and electronic signatures count 
as signatures for purposes of establishing a “serious health condition” under the FMLA. In order to be 
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 How is the overall liquidity position and outlook evolving? To the extent COVID-19 is adversely
impacting revenues, are the impacts material to the sources and uses of funds and what assumptions
are being made about the magnitude and duration of COVID-19’s impact on revenues? Are any
decreases in cash flow from operations having a material impact on the liquidity position and outlook? 

 Has the company accessed revolving lines of credit or raised capital in the public or private markets to
address liquidity needs? Are disclosures regarding these actions and any unused liquidity sources
providing investors with a complete discussion of the company’s financial condition and liquidity?

 Have COVID-19 related impacts affected the company’s ability to access its traditional funding sources
on the same or reasonably similar terms as were available in recent periods? Has the company provided 
additional collateral, guarantees or equity to obtain funding? Have there been material changes in the
cost of capital? How has a change, or a potential change, to the company’s credit rating impacted the
ability to access funding? Do financing arrangements contain terms that limit the company’s ability to
obtain additional funding? If so, is the uncertainty of additional funding reasonably likely to result in
liquidity decreasing such that the company would be unable to maintain current operations? 

 Is the company at material risk of not meeting covenants in its credit and other agreements? 

 If management includes metrics, such as cash burn rate or daily cash use, in its disclosures, is
management providing a clear definition of the metric and explaining how it uses the metric in
managing or monitoring liquidity? Are there estimates or assumptions underlying such metrics the
disclosure of which is necessary for the metric not to be misleading? 

 Has the company reduced its capital expenditures and if so, how? Has the company reduced or
suspended share repurchase programs or dividend payments? Has the company ceased any material
business operations or disposed of a material asset or line of business? Has the company materially
reduced or increased human capital resource expenditures? Are any of these measures temporary and,
if so, how long does management expect to maintain them? What factors will management consider in
deciding to extend or curtail these measures? What is the short- and long-term impact of these on the
company’s ability to generate revenues and meet existing and future financial obligations? 

 Is the company able to timely service its debt and other obligations? Has the company taken advantage
of payment deferrals, forbearance periods or other concessions? What are the concessions and how
long will they last? Does management foresee liquidity challenges once those accommodations end?

 Has the company altered terms with its customers, such as extended payment terms or refund periods,
and, if so, how have those actions materially affected financial condition or liquidity? Did the company
provide concessions or modify terms of arrangements as a landlord or lender that will have a material
impact? Has the company modified other contractual arrangements in such a way that the revised terms 
may materially impact financial condition, liquidity and capital resources? 

 Is the company relying on supplier finance programs (also known as supply chain financing, structured
trade payables, reverse factoring or vendor financing) to manage cash flow? Have these arrangements
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had a material impact on the balance sheet, statement of cash flows, or short- and long-term liquidity 
and, if so, how? What are the material terms of the arrangements? Did the company or any subsidiary 
provide guarantees related to these programs? Does the company face a material risk if a party to the 
arrangement terminates it? What amounts payable at the end of the period relate to these 
arrangements, and what portion of these amounts has an intermediary already settled for the company? 

 Has management assessed the impact material events that occurred after the end of the reporting
period, but before the financial statements are issued, have had or are reasonably likely to have on
liquidity and capital resources and considered whether disclosure of subsequent events in the financial
statements and known trends or uncertainties in the MD&A is required? 

Government Assistance 

For reporting companies that have received federal financial assistance in the form of loans and/or tax 
relief, the Staff sets out the following questions for consideration: 

 How does a loan impact the company’s financial condition, liquidity and capital resources? What are
the material terms and conditions of any assistance received, and does management anticipate being
able to comply with them? Do those terms and conditions limit the ability to seek other sources of
financing or affect the cost of capital? Does management reasonably expect restrictions, such as
maintaining certain employment levels, to have a material impact on revenues or income from
continuing operations or to cause a material change in the relationship between costs and revenues?
When such restrictions lapse, does management expect a change in operations in a material way? 

 Is the company taking advantage of any recent tax relief and, if so, how does that relief impact short- 
and long-term liquidity? Does management expect a material tax refund for prior periods?

 Does the assistance involve new material accounting estimates or judgments or materially change a
prior critical accounting estimate? What accounting estimates were made, such as the probability a loan 
will be forgiven, and what uncertainties are involved in applying the related accounting guidance? 

Going Concern 

Both CF-9A and the OCA Statement address the possibility that conditions and events, taken as a whole, 
could raise substantial doubt about a reporting company’s ability to meet its obligations as they become due 
within one year after the issuance of the financial statements (which, for SEC purposes, is when the filing 
containing the financial statements is made). In each reporting period, including interim periods, 
management should consider whether relevant conditions and events, taken as a whole, raise substantial 
doubt about the company’s ability to meet its obligations as they become due within the one year. Where 
substantial doubt about the ability to continue as a going concern exists, management should consider 
whether its plans alleviate the substantial doubt. The Staff provided a reminder (citing FASB ASC Topic 
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205-40) that the evaluation by management is to be based on conditions and events known and reasonably 
known at the date the financial statements are issued, and the evaluation initially should not take into 
consideration the potential mitigation effects of management’s plans that have not been fully implemented.  

Where there is substantial doubt about a company’s ability to continue as a going concern (after considering 
management’s plans) or the substantial doubt is alleviated by management’s plans, management should 
provide the appropriate disclosures in the financial statements. This may be incremental to other 
disclosures (i.e., in risk factors or the MD&A) in the relevant report.  

The OCA Statement notes that auditors also have a responsibility to evaluate a reporting company’s ability 
to continue as a going concern based on their knowledge of relevant conditions that exist at or occurred 
prior to the date of the audit report. Although a review of interim financial information is not designed to 
identify conditions or events that indicate substantial doubt about a company’s ability to continue as a going 
concern, an auditor may become aware of such conditions or events in the course of performing review 
procedures. In such cases, the auditor should inquire with management and consider the adequacy of the 
relevant disclosures’ conformity with GAAP. If it determines that the relevant disclosure is inadequate such 
that it represents a departure from GAAP, the auditor should extend the procedures, evaluate the results 
and communicate as appropriate with the reporting company and its audit committee. 

Other OCA Statement Topics 

The OCA Statement highlights OCA’s inclination to not object to significant judgments and estimates to 
address COVID-19-related accounting and financial reporting matters that are well reasoned and disclosed 
in a way that is understandable and useful to investors.  

The OCA Statement reiterates OCA’s view of the importance of robust internal control over financial 
reporting (“ICFR”) and disclosure controls and procedures (“DCP”). To the extent that financial reporting 
processes have been modified due to COVID-19, the changes may include consideration of how controls 
operate or can be tested and whether there are risks that the controls may not be effective in a work-from-
home environment. In addition, changes to the business or additional uncertainties may trigger the need 
for new or enhanced controls. If any change materially affects, or is reasonably likely to materially affect, 
ICFR, the change must be disclosed in quarterly filings in the quarter in which it occurred (or the fiscal year, 
in the case of a foreign private issuer).  

OCA also reiterates that, in these times of rapid change and increased uncertainty, the oversight role of the 
audit committee is critical in promoting high-quality financial reporting. 

Finally, OCA reminds all stakeholders of the key role that auditor independence, which is a shared 
responsibility of the audit committee, management and the auditors, plays in ensuring the credibility of 
financial statements. 
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 How does management expect COVID-19 to affect assets on the balance sheet and the ability to timely 
account for those assets? For example, will there be significant changes in judgments in determining 
the fair-value of assets measured in accordance with GAAP or IFRS? 

 Does management anticipate any material impairments (e.g., with respect to goodwill, intangible 
assets, long-lived assets, right of use assets or investment securities), increases in allowances for credit 
losses, restructuring charges, other expenses, or changes in accounting judgments that have had or are 
reasonably likely to have a material impact on the financial statements? 

 Have COVID-19-related circumstances, such as work-from-home arrangements, adversely affected the 
company’s ability to maintain operations, including financial reporting systems, ICFR and DCP? If so, 
what changes in controls have occurred during the current period that materially affect or are 
reasonably likely to materially affect the company’s ICFR? What challenges does management 
anticipate in the company’s ability to maintain these systems and controls? 

 Has the company experienced challenges in implementing its business continuity plans or does 
management foresee requiring material expenditures to do so? Does the company face any material 
resource constraints in implementing these plans? 

 Does management expect COVID-19 to materially affect the demand for the company’s products or 
services? 

 Does management anticipate a material adverse impact of COVID-19 on the company’s supply chain or 
the methods used to distribute its products or services? Does management expect the anticipated 
impact of COVID-19 to materially change the relationship between costs and revenues? 

 Will operations be materially impacted by any constraints or other impacts on your human capital 
resources and productivity? 

 Are travel restrictions and border closures expected to have a material impact on the company’s ability 
to operate and achieve its business goals?  

Reporting Considerations  

The Staff encouraged reporting companies to proactively address financial reporting matters earlier than 
usual. The Staff cited the example of needing to consult with experts to determine how the evolving COVID-
19 situation may impact assets, including impairment of goodwill or other assets.  

The Staff also reminded reporting companies of their obligations in respect of non-GAAP/IFRS financial 
measures as well as the SEC’s recent guidance relating to disclosures of performance metrics (available 
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schedule for MSNLF has been revised to mirror that of MSELF and MSPLF, rather than the prior 
MSNLF schedule that called for three equal payments of one-third at each anniversary.  

 Loan Size.  

 Minimum Loan Size. MSNLF and MSPLF minimum loan sizes have been reduced to $250,000 
from $500,000. MSELF minimum loan size is unchanged at $10 million.  

 Maximum Loan Size. While the EBITDA leverage ratio tests for each of the Main Street facilities 
have not been amended by the revised term sheets, each program’s maximum loan amount has 
been increased, with MSNLF increasing to $35 million from $25 million, MSPLF increasing to $50 
million from $25 million and MSELF increasing to $300 million from $200 million. In addition, 
MSELF’s test capping loan size at 35% of certain of the borrower’s existing outstanding and 
undrawn available debt has been eliminated, leaving MSELF loans subject only to the EBITDA 
leverage ratio test and the $300 million cap, which is consistent with the construct in MSNLF and 
MSPLF. The latest FAQs also clarify that amounts borrowed and not yet forgiven under the Small 
Business Administration’s Paycheck Protection Program must be treated as outstanding debt when 
calculating maximum loan size. 

 EBITDA Calculations. The revised FAQs explain that borrowers are expected to submit statements 
evidencing their EBITDA calculations, including audited financial statements or U.S. GAAP 
compliant financial records, in each case to the extent the borrower is required to prepare, or 
ordinarily prepares, such materials.  

 Fed Participation. MSPLF now provides that the Fed will purchase a 95% participation in loans, 
increased from 85% and consistent with the Fed’s participation in MSNLF and MSELF loans. 

 MSELF: Multi-Lender Facilities. Consistent with prior guidance, a loan with multiple lenders may still 
qualify for an MSELF upsized tranche so long as the lender providing such upsized tranche (i) is an 
eligible lender and (ii) holds an interest in such loan as of the date of upsizing. Prior FAQs provided 
that such lender must retain its 5% participation in the upsized tranche and may not share it with other 
lenders (regardless of whether those other lenders are part of the underlying multi-lender facility). 
While this requirement remains unchanged, the latest FAQs have been amended to permit multiple 
eligible lenders within the same existing facility to originate separate MSELF upsized tranches, subject 
to an aggregate maximum loan size based on MSELF’s EBITDA leverage test and $300 million cap per 
existing facility. While this enables eligible lenders within an existing multi-lender facility to share in 
MSELF upsized tranches, such lenders will need to coordinate their participations amongst themselves 
prior to origination.  
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Other Loan Terms 

The Act also modifies the terms of both outstanding and subsequently issued PPP loans, including by 
extending the minimum repayment deferral period and maturity date. 

Loan Repayment Deferral Period 

Up to now, PPP interim final rules have required that lenders provide complete deferment of all payments 
to all borrowers for six months from the date of loan disbursement. The Act now extends the required 
deferment period to the date on which the loan forgiveness amount is remitted to the lender (i.e., borrowers 
entitled to forgiveness in any amount will not be required to make any payments of unforgiven amounts, or 
ordinary payments while a forgiveness application is pending, until after the forgiveness amount has been 
finally determined).  

However, because forgiveness must be requested by a borrower, the Act further provides that if a recipient 
fails to apply for forgiveness within 10 months after the last day of the covered period for forgiveness 
(described above), the recipient shall begin to make payments of principal, interest and fees beginning as 
soon as such 10-month period expires. 

Maturity 

Loans made on or after the date of the enactment of the Act with a remaining balance after loan forgiveness 
will have a minimum maturity of five years and a maximum maturity of 10 years. Borrowers and lenders 
may, but are not required to, mutually agree to modify maturity terms on existing loans to be in accordance 
with the Act. 

Payroll Tax Deferment 

Taxpayers with indebtedness forgiven under the PPP are no longer ineligible for the employer payroll tax 
deferral afforded by Section 2302 of the CARES Act, which delayed the due date for payment of certain 
employer payroll taxes for the period between March 27, 2020 (the date on which the CARES Act was 
enacted) and December 31, 2020, until December 31, 2021 and December 31, 2022, with 50% of such taxes 
payable by each such date.  This change applies retroactively and covers all loans made under the PPP. 

Ongoing Updates 

Once the Act is signed into law, the SBA and Treasury are expected to issue additional rules and guidance 
to implement the Act’s changes to the PPP.  We will continue to provide updates on further developments. 
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III.  Guidance for Office-Based Work  

Standards for Responsible Office-Based Work Activities in New York State  

In order to operate office-based activities in New York State, all businesses must adhere to the minimum 
standards outlined in the Guidance for Office-Based Work. The owner/operator of the business with office-
based functions, or their designee (in either case, “the Responsible Parties”), is responsible for meeting the 
standards. The building owner, or their designee, is primarily responsible for meeting the standards with 
respect to any unleased or common areas, whereas the tenant, if not the owner, is primarily responsible for 
meeting the standards with respect to their leased space(s), unless the tenant and building owner reach an 
alternate agreement. Responsible Parties should coordinate with building management, where applicable. 

All businesses must read and affirm the Guidance for Office-Based Work through the NY Forward 
Reopening Plan website. The Guidance is summarized below: 

 Ensure physical distancing by limiting the number of occupants to 50% of maximum occupancy at any 
given time; ensuring that a distance of at least six feet is maintained among individuals; limiting the 
use of shared workstations; increasing ventilation with outdoor air; taking measures to prevent 
congregation in elevator waiting areas and limiting density in elevators; reducing bi-directional foot 
traffic; and posting signs throughout the office consistent with DOH signage. Prohibit shared food and 
beverages (e.g., buffet style meals) and reserve adequate space for employees to observe social 
distancing while eating meals. 

 Limit in-person gatherings to the extent possible by holding meetings in open, well-ventilated spaces; 
closing non-essential amenities and communal areas; staggering employee schedules for gatherings 
like breaks, meals and shift starts/stops; allowing only limited document retrieval from offices by 
employees who do not need to be in the office; and closing non-essential common areas. Establish 
designated areas for pickups and deliveries.   

 Create and encourage work-from-home policies, and consider developing return-to-office tiers based 
on factors such as function, safe transportation and ability to work remotely. Consider phasing-in 
reopening activities. Limit all non-essential travel. 

 Provide acceptable face coverings to employees at no cost to the employee and maintain an adequate 
supply of personal protective equipment (“PPE”) replacements. Allow employees to use their own 
acceptable face coverings and train employees on how to adequately put on, take off, clean (as 
applicable) and discard PPE. Advise employees and visitors to wear face coverings in common areas 
and implement measures to limit the sharing of objects.   
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with appropriate PPE or through contactless means) and cooperate with the local health department’s 
contract tracing efforts. Designate a central point of contact responsible for receiving and attesting to 
having reviewed all employee questionnaires, who is also identified on the screening questionnaire as 
the party for employees and visitors to inform if they later are experiencing COVID-19-related 
symptoms. 

 Immediately notify the local health department and DOH of any positive cases of COVID-19. Notify the 
local health department of all individuals who entered the site 48 hours prior to an employee or visitor 
experiencing COVID-19 symptoms or testing positive. And notify building management as to where a 
symptomatic employee has been throughout the building and if such employee tests positive for 
COVID-19. 

IV. CDC Guidance for Office Buildings 

The CDC has also issued guidance for employers in office settings, which is summarized below: 

 Create a COVID-19 workplace health and safety plan to protect workers and clients.  

 Before resuming business operations, check the building in which the business is located to confirm 
that it is ready for occupancy. Ensure that the ventilation systems operate properly, increase circulation 
of outdoor air and evaluate the building’s mechanical and life safety systems.  

 Identify where and how workers might be exposed to COVID-19 at work by conducting a thorough 
hazard assessment of the workplace. Develop a communications plan that includes all employees and 
contractors, if any.  

 Implement a combination of workplace controls, including engineering controls and administrative 
controls. Engineering controls include methods that isolate workers from a potential risk of COVID-19 
infection, such as modifying workstations to maintain social distancing, improving ventilation and 
utilizing devices such as ultraviolet germicidal irradiation (UVGI). Employers can implement 
administrative controls by actively encouraging employees to stay home when they or a family member 
are sick, conducting daily health checks, reducing the density of employees, cleaning and disinfecting 
high-touch services, establishing policies and practices for social distancing and personal hygiene, 
providing support for employees who commute to work using public transportation or ride sharing and 
encouraging the use of face coverings. 

 Educate employees and supervisors about the following topics: (i) signs and symptoms of infection; (ii) 
staying home when ill; (iii) social distancing; (iv) personal protective equipment; (v) hand hygiene 
practices; and (vi) identifying and minimizing potential routes of transmission at work, at home and in 
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(notwithstanding the lack of a requirement to demonstrate such determination), and borrowers 
should consult with counsel in this regard. 

 Affiliation Requirements. 

 Affiliate Consolidation. A borrower and its affiliates may only participate in the same Main 
Street facility as each other (e.g., if two borrowers are affiliated and the first participates in 
MSNLF, then the second is prohibited from participating in MSELF or MSPLF). Furthermore, 
the maximum loan size of each Main Street program applies in the aggregate to all affiliated 
borrowers, meaning that each affiliated borrower’s individual loan amount will be consolidated 
for purposes of measuring loan sizes. This requires affiliated borrowers to aggregate their 
EBITDA for purposes of calculating the leverage-based maximum loan amount in addition to 
calculating their individual leverage-based maximum loan amount, and in any event affiliated 
borrowers will also be subject to a single dollar-capped maximum loan amount based on the 
applicable facility (i.e., $25 million in the cases of MSNLF and MSPLF or $200 million in the 
case of MSELF). For example, three affiliated borrowers each participating in MSNLF would 
be subject to a $25 million maximum loan amount on a consolidated basis, even if their 
individual and consolidated EBITDA leverage ratio tests would permit them to borrow more.  

 Private Equity Firms and Portfolio companies. While prior guidance incorporated certain 
eligibility criteria by cross-reference to the Small Business Administration’s regulations and 
related guidance in connection with its Paycheck Protection Program (“PPP”), the FAQ now 
explicitly states that private equity firms are ineligible to participate in Main Street. This is not 
a substantive change from prior guidance, but it affirms that the Fed is espousing a level of 
hostility to private equity similar to that seen in the PPP. However, portfolio companies of 
private equity firms remain eligible to borrow to the extent they are otherwise qualified under 
the applicable Main Street facility’s terms, including affiliation requirements. 

 Lender Fees. Generally, lenders are not permitted to charge fees to borrowers other than as explicitly 
permitted under the Main Street facilities. However, the FAQ now provides that lenders may also 
charge borrowers “de minimis fees for services that are customary and necessary,” such as legal fees. 

 EBITDA Methodologies. The FAQ clarifies that if a lender has used multiple methods when adjusting 
EBITDA for a specific borrower or similarly situated borrowers, the lender should utilize the “most 
conservative method” previously used. Lenders are not permitted to “cherry pick” adjustments used at 
different points in time or for different purposes, and lenders should document their rationale for the 
selection of an EBITDA adjustment methodology. 

 Fed Actions in Distressed Situations. Generally, the Fed intends to rely on lenders to service Main Street 
loans on a basis consistent with how those lenders service their ordinary loans outside of Main Street. 
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the completed Safety Plan. All businesses must agree to take the specific measures set forth in the Safety 
Plan template to ensure that the business and its employees comply with the following requirements:   

Physical Distancing Requirements  

 Ensure six feet of distance between employees to the extent possible. Any time personnel are less than 
six feet apart from one another, acceptable face coverings must be worn. Develop and implement 
measures to ensure the safety of employees when physical distancing is not feasible and to manage 
industry-specific physical social distancing (e.g., shift changes, lunch breaks).  

 Tightly confined spaces must be occupied by only one individual at a time, unless all occupants are 
wearing face coverings and occupancy is kept under 50% of maximum capacity. 

 Post social distancing markers using tape or signs that denote six feet of spacing in commonly used and 
other applicable areas of the workplace.  

 Limit in-person gatherings as much as possible and use tele- or video-conferencing whenever possible. 
Essential in-person gatherings should be held in open, well-ventilated spaces with appropriate social 
distancing among participants. 

 Establish designated areas for pick-ups and deliveries, limiting contact to the extent possible. 

 Develop a plan for implementing physical distancing requirements with respect to customers and 
visitors. 

Personal Protective Equipment (“PPE”) & Hygiene and Cleaning Requirements  

 Provide employees with an acceptable face covering at no cost to the employee and have an adequate 
supply of replacements. Develop a policy for ensuring that PPE is appropriately cleaned, stored and/or 
discarded. PPE may not be shared and must be cleaned or replaced after use or when damaged or soiled.  

 Limit the sharing of objects and discourage touching of shared surfaces without gloves, sanitizing or 
hand washing before and after contact. 
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